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IN THE 


Supreme Court of the United States 


WM. P. MARROW anv WIFE AND OTHERS 
vé. 
JOSEPH P. BRINKLEY AND OTHERS. 


MOTION. 


Joseph B. Brinkley and others, the Defendants in error, by 
their counsel, respectfully move the Court to dismiss the writ 
of error in this cause, for want of jurisdiction in the Court; 
and they refer to the accompanying brief for a statement of 
the facts, and of the grounds upon which their motion is- 
based. | 

ALFRED P. THOM, }. counsel for 
THOMAS TABB, Defendants 
RICHARD WALKE, | ‘* 2770 
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IN THE 


Supreme four of the {ited States 


OCTOBER TERM, 1888.—No. 1,262. 


WM. P. MARROW anp WIFE ayp OTHERS 
vETsUs 
JOSEPH B. BRINKLEY anp OTHERS 


BRIEF OF DEFENDANTS IN ERROB ON THEIR MOTION TO DISMISS 
WRIT OF ERROR FOR WANT OF JURISDICTION. 


The plaintiffs in error, who were the plaintiffs in the lower 
State Court and plaintiffe in error in the Supreme Court of 
Appeals of Virginia, filed their bill in chancery in this cause 
in the Circuit Court of Warwick County, Virginia, in 1886, 


’ for the purpose of setting aside two decrees, which had been 


entered respectively on May 4th, 1871, and May 4th, 1872, by 
the Circuit Court of Elizabeth City County, Virginia, in the 
consolidated chancery causes of Brinkley vs. Latimer and 
West and others, Peek vs, West and others, and Willis vs. 
Latimer; and for the purpose of annulling and setting aside 
deeds which had been made in said causes for certain pieces or 
tracts of land at or near Newports News, Virginia; the de- 


. 
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fendants in error in this cause, or most of them, being the 
parties to whom said deeds were made, or claiming title under 
such parties. This suit was an effort to annul the previous 
suits, from which no appeal had been taken. Reference is 
hereby made to the bill in this cause (page 23 of record) and 
to the prayer of the bill (page 32 of record.) 

The object of the consolidated suits had been to subject the 
lands of on@ Parker West to the claims of his creditors ; 
Brinkley, the plaintiff in the first suit, having obtained judg- 
ment against him on his claim in 1861. Parker West had 
been the owner of lands in Elizabeth City County, some of 
which he still owned and was in the possession of; other of 
his lands had been sold during the war under the confiscation 
act of July 17th, 1862. The effect of the ruling of the Court 
in the consolidated suits was also to subject this latter land, 
after the death of Parker West and the termination of the 
estate held by the purchasers at the confiscation sale, to the 
debts of Parker West. The property in controversy in this 
suit is a part of this latter land. 


The decree of May 4th, 1872, in the consolidated causes is, 
as follows: 


“Decree May 4th, 1872. 


BRINKLEY, &c., WILLIS, &c., PEEK 
v8. V8 v8. 
‘LATIMER, &ec. LATIMER. WEST. 
In Chancery. 


The death of Parker West being suggested, on the motion 
of William P. Marrow and Mary E., his wife, Elisabeth R 
R. West, George B. West, and M. Smith and Missouri his wife 
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—the eaid Mary E Marrow, Elizabeth R. West, G. B. West, 
and Missouri Smita being the heirs at law of the said Parker 
West—to be made parties defendant to these causes, the said 
William P. Marrow and M. E. his wife, E. R. West, G. B. 
West, and M. Smith and Missouri his wife are hereby made 
parties defendants to these causes with leave to file their 
answers. 

This cause then this day again came on to be heard on the 
papers formerly read and on the report of Special Commis- 
sioners ©. K. Mallory, Thomas Tabb, and G. M. Peek of the 
sales made by them under a former decree in these causes, to 
which report no exceptions have been filed, and was argued by 
counsel. 

On consideration whereof the Court doth adjudge, order and 
decree that the said report and the sales reported therein be, 
and the same are hereby, confirmed. 

And the Court doth further adjudge, order and decree that 
(the rest of the deoree it is not necessary to set out).” 


The principal portion of the land in controversy in this suit 
(viz., that of the defendants in error, Jobn B.: Whitehead and 
John S. Tucker,) was sold to them after this.decree; that is, 
the sale was made by the Special Commissioners as well as con- 
tirmed by the Court after the decree, it being reported to the 
Court by the Special Commiesioners’ report of October 1st, 
1872, and confirmed by the decree of October 2nd, 1872, (pages 
95 and 96 of record). The sale of the rest of the land in con- 
troversy in this suit was confirmed by the decree of May 4th, 
1872. These facts are stated as a part of the history of the 
original causes, though not necessary for the defendants’ case. 

It will be seen from the said decree, that Parker West was 


dead, and that the plaintiffs in error were made parties to the 
said consolidated causes. 


What now is the question before this Court which gives it 
jurisdiction of this pending cause? In the petition for a writ 
of error it is claimed that there was drawn in question “a 
right, title, privilege and immunity to real estate, arising from 
the construction of the Act of the Congress of the United 
States, approved July 17th, 1862, entitled “An Act to sup- 
press insurrection, to punish treason and rebellion, to seize and 
confiscate the property of rebels, and for other purposes, and 
the joint regolution passed concurrently therewith,’ and that 
the decision was against the right, title, privilege and immu- 
nity claimed under the said statute.” We deny that there was 
any decision in this cause in regard to the effect of the confis- 
cation act or the resolution concurrent therewith. It was not 
necessary for the purposes of the case; and none euch was 
rendered. That question was involved in the consolidated 
causes brought in 1870, but was not involved in this cause. 
The question involved in this cause was whether the plaintiffs 
in error were made parties to the consolidated canses under 
the decree of May 4th, 1872; whether that decree was conclu- 
sive upon them as to that point; and whether, even if not so 
conclusive, their laches had not been such us to estop them 
from any relief against purehasers for value in those suits; 
and whether purchasers for value were not entitled to be pro- 
tected against the claims set up by them. If these issues were 
decided against the plaintiffs in error, then there was no occa- 
sion for passing upon the decision of the Court in the other 
causes. In fact, the decision of the Court in the other causes 
certainly could not be before the Court in this cause, unless it 
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were held that the plaintifis in crror were not parties to the 
other causes under the decree of May 4th, 1872; and even 
then, the whole question of estoppel of the plaintiffs in error, 
and of due and proper diligence in asserting their claim, 
and of protection to purchasers for value under judicial sales, 
would come up, before this question of the effect of the con- 
fiscation act could be claimed to be before the Court in this 
cause. 

All this is clearly shown by the record, from the beginning 
to the end; and the Court never went into the consideration 
of the effect of the confiscation act. 


The bill necessarily has to refer, and does refer, to the origi- 
nal causes, in seeking to annul them and the decrees entered 
in them. In paragraph 5 of the bill, the plaintiffs in error 
say, “ That the said Circuit Court of Elizabeth City County 
had no power or jurisdiction to decree a sale of the said tract 
of land and vest in the purchaser a fee simple title, unless they 
were parties to the said suit, &c ;” and in paragraph 7, after 
reciting the decree of May 4th, 1872, making them parties, they 
seek to destroy its effect, and allege, “That at the time the 
said decree was entered they had no knowledge whatever of its 
contents; that they had not employed counsel to represent 


' them in the said suits; and that they never authorised any 


attorney-at-law or any other person to act for them in the said 
suits, and, as no process was ever served upon them requiring 
them to appear in eaid suits and defend their rights, they did 
not suppose any decree could be entered affecting their rights.” 
Again, in paragraph 8 they allege, “That the recitals in the 
said decree of May 4th, 1872, mentioned in the foregoing para- 
graph of this bill, are fulee; that no one of the parties named 
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ever appeared in the eaid Court in person and made the said 
motion ; that on the day named no one of them was in the 
town of Hampton; that no one of them ever employed an 
attorney-at-law to represent them in the said causes, to make 
the said motion, or to protect their rights as heirs of Parker 
West, nor did all of them or a part of them ever do any of the 
acts enumerated.” Again,in paragraph 12 they allege, “That 
no process was ever served upon them in the said consolidated 
causes prior to the said decrees of May, 1871, and May 4th, 
1872, or since that time, and the recitals in the latter decree 
as to their appearance being false; that the said Court at no 
time in the said proceedings, had any jurisdiction over the 
persons of the plaintiffs, in whom, after the death of Parker 
West, the fee-simple title to said lands known as the Newport 
News tract vested, and in whom, before his death, the rever- 
sion vested, and they claim that the decrees authorizing the 
sale of said lands, the decrees confirming said sales and direct- 
ing deeds to be made to the defendants, Groome, Kimberly, 
McDevitt and Whitehead, and the said deeds are absolutely 
void for want of jurisdiction in the said Court of Elizabeth 
City County over the plaintiffs, the heirs-at-law of Parker 
West, yet they are clouds upon their title and obstruct their 
proceedings at law to obtain possession of said lands.” 


The prayer of the bil? has already been referred to (see page 
22 of record). It is plain, therefore, what the character of 
this suit is, and what the issues involved. 


Let us look at the answers in the cause, which are all sub- 
stantially alike. The seventh paragraph of the answer of John 
S. Tucker (page 214 of the record) is as follows: 
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“VII. This respondent admits that on the 4th day of May, 1872, 
the first term of the Circuit Court of Elizabeth City County 
after the death of Purker West, a decree was entered in the said 
consolidated causes, beginning us alleged in said bill. This 
respondent has no personal knowledge as to the truth of the 
recitals of the said decree; but he is informed that Charles K. 
Mallory, a lawyer of the highest standing, did represent the 
plaintiffs, causing them to be made parties by the said decree, 
and that said Charles K. Mallory is now dead and has been 
dead for many years.” | 

“This respondent further alleges that the said Jobn B. 
Whitehead (to whom alone the deed was made fur the 203 
acres bought by him and this respondent, and who has since 
conveyed to this respondent an undivided one-half interest in 
the same as hereinafter shown), as well as this respondent, 
were purehasers from the Speeial Commissioners im said con- 
soliduted causes, and purchased under a decree in said causes 
more than six months after the date of said dee:ee, and that 
said sale waa confirmed ; that they purchased with full eonfi- 
dence in and upor the faith and credit of the recitals and. 
statements of said decree and said record ; that they had never 
heard any question raised as to the truth of the said recitals- 
and statements, or any suggestion that the plaintiffs were not 
in fact parties to the said proceedings; and thie respondent is- 
advised that it was not incumbent upon them to look behind 
the said decree and record, and that they hed the right to rely 
fully upon the truth and accuracy of the same. nd thie re- 
spondent is advised, that being as aforesaid purchasers for 
value of suid property, and without notice of any infirmity in 
the proceedings in said causes or of any want of verity in the 
recitals, statements and findings of the said decree of May 4th, 
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1872, they are now and have been at all times since their said 
purchase was confirmed by the Court, absolutely protected by 
the said record, and no assault can be made thereon by any 
person, who appears upon said record to have been a party there- 
to, which can affect their interests as such purchasers. And 
this respondent further says, that even if the pretensions of 
the said plaintiffs.as to the truth of the recitals and statements 
of the said decree were founded in fact, the plaintiffs as above 
stated, were thoroughly cognizant of the fact, that the pro- 
ceedings were pending, under which the said John B. White- 
head and this respondent purchased the land in question, and 
that the object of said proceedings was to sell the said land ; 
that they stood by in silence and allowed the eaid purchase to 
be made without any intimation of any claim whatsoever on 
their part; and that on the contrary, as before stated, as early 
as April, 1872, they recognized the validity of the said pro- 
ceedings and sales and conveyed their interest in the proceeds 
of sale of the said Jand as security for a debt they desired to 
secure. And this respondent further alleges, that the said 
plaintiffs lived tegether in the same dwelling at or near New- 
port’s News ; that the eaid George B. West, one of them, was a 
party defendant in a fiduciary capacity in the said consolidated 
causes from the very inception thereof, and purchased some of 
the very Newrort’s News land sold in said causes under de- 
crees in said causes; and that all of the plaintiffs had the 
same knowledge and information that the said George B. 
West had.” 

“And this respondent further says, that the said John B. 
Whitehead and thie respondent would not have purchased, had 
they known of any adverse claims asserted against the prop- 
erty, and circumstances and the eituation of the parties bave 
greatly changed in the intervening period. The said Charles 
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 K. Mallory, the attorney who represented the heirs of the said 
Parker West (now plaintiffs in this suit) in the said procecd- 
ings, but whose employment and authority they now deny, hes 
since died ; the materials for the investigation asked for by the 
plaintiffs are not now in existence ; and no such investigation 
can be had with due regard to the rights of purchasers who 
relied with implicit confidence upon the solemn aesurance of 
the Court by its record ; and this respondent submits, that the 
plaintiffs, having slept upon their pretended rights for a period 
of fourteen years, are now estopped from setting up any such 
claims. And this respondent alleges, that it was the duty of 
the said plaintiffs, and the legal obligation rested upon them, 
us sgainet innocent purchasers for value at judicial sales, to 
have asserted their claims to the said Jand, if any such they 
had, with diligence and promptnese ; and that having failed so 
to do, the rights of this respondent as an innocent purchaser 
for value at a judicial eale, cannot be now affected by any 
claims set up by them.” 


The opinion of the Court of Appeals of Virginia is aleo 
epecially referred to. It would be useless repetition to set ont 
in fall that opinion again ; it is a part of the record (see page 
220). But we call the attention of the Court specially to it; 
and it will be seen that the Confiscation Act, o: its effect, was 
not considered by the Court. Its opinion was rendered entire- 
iy upon the iesues we have referred to. 

The Court, after stating the case at great length, commences 
the discussion of these issues. It will be seen that it decides, 
using its own languuge, that, “ Pending the said suits (con- 
solidated) Parker West died, in December, 1871, and his heirs 
at law were made parties defendant to the causes May 4th, 
1872, by an order of the Court reciting that the death of 
Parker West was suggested, and that his heirs at law, the ap- 
pellants here, were by name upon their own motion and ap- 
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pearance made parties defendant and given: leave to answer.” 
“Tt app<ars,” following the language of the Court, “by the 
very record and the solemn recital of the decree complained of, 
that at the time of the rendition of the decree, May 4th, 1872, 
under which the appellees purchased, and to annul which is 
the object of this suit, they the appellants, were before the 
Court, &c.” 

Again: “The appellees were bona fide purchasers from a 
Court of competent jurisdiction, at a judicial sale, for value, 
without notice of any of the matters extrinsic to the record, 
relied on now by the appellants to support their claim; and as 
such they have the right to rely absolutely upon tho verity of 
- the record as to facts extrinsic to the record. and of which 
they had no notice, even assuming the existence of those facts 
dehors the record. The decisions of the courts, as a system of 
equity, founded upon an enlightened public policy to give 
eanction to judicial sales, and security and repose to judicial 
titles, establish the rule that a purchaser at a judicial sale, 
without notice, under proceedings regular upon the face of the 
record of a Court of competent jurisdiction, will be protected 
as against the mere errors of the Court, and secret vices in the 
proceedings, which can only be made to appear by the proof 
of extrinsic facte not appearing on the face of the record. To 
admit a party to a suit, the record of which solemnly vouches 
him to be such, to recover against a purchaser at a judicial 
sale, made under that record, by swearing that no service was 
actually made on him, and that there was no authorized ap- 
pearance for him, as in this case, many years after the event, 
and after the death of the officers of the Court, and the dis- 
tinguished and honorable counsel, who had knowledge and 
could prove the facts vouched in the record of the proceedings, 
would open the door most invitingly to perjury, injustice, and 
fraud ; destroy all confidence in and efficiency of judicial sales ; 
unsettle titles; and prodace untold misery, mischief, and con- 
fusion throughout, the Commonwealth.” 
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The opinion also discusses the question of estoppel, and of 
the diligence required, as against purchasers for value at judic- 
ial sales, even admitting that the decree could be attacked ; 
and it uses the following language: 

“ But the evidence in the record, outside of the recital of the 
fact in the decree itself, is clear and abundant that these heirs 
knew of the pendency of the suits, and all the proceedings 
therein, and the object thereof; that Col. Mallory, who is 
dead, represented their father in these evits to sell his lands, 
and they did nt revoke or question h., authority after the 
death of Parker West, pending the suite, and before the sales 
were decreed'and made and reported to and confirmed by the 
Court; nor did they ever take any manner of exception what- 
ever to the act of the Court in selling these lands; and the 
authority of Col. Mallory must be presumed.” 

Again: “The record shows that these appellants knew all 
the time all the mate ul facts with reference to the sale of 
these lands by the Circuit Court of Elizabeth City county, as 
far back as 1872, to pay their father’s debts. They resided, 
all but one, upon a part of the very tract which was subdivid- 
ed and sold to these appellees, which parcel G. B West, one cf 
the heirs and appellants, had bought in these suits; and the 
evidence is clear that Marrow, the one residing in Richmond, 
knew all the proceedings. They had daily evidence before 
their eyes of the possession by the appellees of the property 
which they knew had been sold to them. They resided, all of 
them except Marrow, within a few miles of the residence of 
the attorney who they knew had been the trusted representa- 
tive of their father, and who had continued, after his death, to 
represent them in the suits and the sale of the lands;.and they . 
were in daily intercourse with the purchasers who they knew 
had bought and resold these lands to others for value and with- 
out notice, &c.” 

Such was the decision of the Appellate Court of the State 
in this case; and the grounds upon which it was based, were 
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the unimpeachability of the record in the consolidated causes, 
and the estoppel of the plaintiffs in error. ! 

The plaintiffs in error themselves, in their petition for a re- 
hearing addressed to the Supreme Court of Appeals of Vir- 
ginia (see record, page 219) concede the grounds upon which 
the opinion of that Court was based. Their petition states, as 
follows : | 
- “1, That on the17th day of May, 1888, in the above entitled 

cause a decree was entered simply affirming the decree of the 
lower Court entered on the 26th day of October, 1886, dis- 
missing the bill of the plaintiffs’ below, for reasone stated in 
the opinion of the Court. | 

. 2. The reasons stated are based upon the equitable doctrine 
of estoppel in pais, and innocent purchaser for value, without 
notice, the language of the opinion on these points being as 
follows : 

a. “ Having kept a sinister silence when they should have 
spoken with candor and courage, equity now closes her door 
and leaves them to obtain from a court of Jaw what they can.” 

b. “That as against an innocent purchaser for value, with- 
out notice, a court of equity is without jurisdiction and will 
refuse to give any assistance whatever, Jeaving the party to en- 
force his technical rights at law.” 

The decree entered by the Court dismissing the bill is like- 
wise referred to (see Racord, page 213), and is in the following 
words: 

“This day came again the parties by their counsel, and the 
Court having maturely considered the transcript of the record 
of the decree aforesaid, and the arguments by counsel, is of 
opinion for reasons stated in writing and filed with the record, 
that there is no error in the said decree. It is therefore de- 
creed and ordered that the same be affirmed and that the ap- 
pellants pay to the appellees thirty dollars damages, and also 
their costs by them abeut their defence herein expended. 
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Which is ordered to be certified to the said Circuit Court of 
the county of Elizabeth City.” 

The decree of the Lower Court, referred to in the foreguing 
decree, was one dismissing the plaintiffs’ bill, and is found on 
page 209 of the Record. 


As to the law of this case upon the subject ofa federal ques- 
tion being involved, and the essentials required to give juris- 
diction, it is almost a work of supererogation to discuss it before 
this Court. It has been decided so often that no room is left 
for doubt. 


It was incumbent upon the plaintiffs in error to show by 
the record, that the decision of a federal question was neces- 
sary for the determination of this case, and that the case was 
actually decided upon such federal question, or that: the decree 
could not otherwise have been rendered. Here the facts are 
all against the plaintiffs in error as is clearly shown by-the 
record, and especially by the opinion of the Court. 


127 U. 8. R., De Saussure vs. Gaillard, 226-234. 

“Tt has been repeatedly decided, under section 709 of the 
Revised Statutes, that to give this Conrt jurisdiction of a writ 
of error to a State Court, it must appeur affirmatively, not 
only that a federal question was presented for decision to the 
highest Court of the State having jurisdiction, bat that its de- 
cision was necessary to the determination of the cause, and 
that it was actually decided, or that the judgment as rendered 
could not have been given without deciding it;” referring to a 
number of decisions. See page 234. 
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. Again: “It ia a well settled rale, limiting the jurisdiction 
of this Court in such cuses, that “where it appears by the 
record that the jadgment of the State Court might have been 
based either upon a law which would raise a question of re- 
pugnancy to ihe Constitution laws, or treaties of the United 
States, or apon some other independent ground; and it ap- 
pears that the Court did, in fact, base its judgment upon such 
independen: ground and not on the law raising the federal 
question, thie Court will not take jurisdiction of the case, even 
though it might think the position of the State Court an un- 
sound one.” Klinger vs, Missouri, 13 Wall., 257-263, per Mr. 
Justice Bradley. See pages 233-4. 


111 U. 8. R., Choutean ve. Gibson, 200, 201. 

“From the beginning it has been held that to give us juris- 

diction in this class of cases it must appear affirmatively on 
the face of the record, not only that a federal question was 
raised and presented to the highest Uourt of the State for de- 
eision, but that it was decided, or that its decision was neces- 
sary to the judgment or decree rendered in the case. Mur- 
dock vs. Memphis, 20 Wall., 590, 636.” 
_ Again: “Such being the case, it is elear we have no juris- 
diction. The legal effect of the judgment set up in bar is a 
question of general law as to which the decision of the State 
Court is not reviewable here. The federal questione, if any 
there were in the case, lay behind this defence, and could not 
be reaebed until it was out of the way. The question pre- 
sented by the defence was not whether a federal right had 
been properly denied by a former judgment, but whether the 
right had been once judicially determined so as to become res 
judicata between the parties.” 


114 U. 8. R., Detroit Railway Co. vs. Guthard, 133, 136. 
After citing the above language from Chouteau vs. Gibson : 
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“The reason of this rule is obvious. Our jurisdiction for the 
review of a judgment of the highest Court of a State depends 
on the decision by that court of one or more of the questions 
specified in section 709 Rev. Stat., and in the way there men- 
tioned. If there has been no such decision in the suit, there 
can be no re-examination of the judgment here. It is what 
was actnally decided that we are to consider, not what might 
have been decided; and, as our jurisdiction must appear 
affirmatively on the face of the record before we can proceed, 
the record must show either in express terms or by fair impli- 
cation, not only the question, but its decision. It is not 
enough to find by searching after judgment, that the requisite 
question might have been raised and presented for decision. 
It must appear that it was actually raised and actuaily de- 
cided. Brown vs. Colorado, 106 U. S, 95, 97.” 


20 Wall., Murdock vs. Memphis, 590-1, 635-6. 

“ Finally, we hold the following propositions on this subject 
as flowing from the statute, as it now stands :” 

“1. That it is essential to the jurisdiction of this Court over 
the judgment of a State Court, that it shall appear that one of 
the questions mentioned in the act must have been raised, and 
presented to the State Court.” 

“2. That it must have been decided by the State Court, or 
that ita d. ‘sion was necessary to the judgment or decree, ren- 
dered in the case.” | 

“3. That the decision must have been against the right 
cluimed or asserted by plaintiff in error under the Constitu- 
tion, tr2aties, laws, or authority of the United States.” 

“4, These things appearing, this Court has jurisdiction and 
must examine the judgment so far as to enable it to decide 
whether this claim of right was correctly adjudicated by the 
State Court.” 

“5. If it finds that it was rightly decided, the judgment 
must be affirmed.” 
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“6. If it was erroneously decided against the plaintiff in 
error, then this Court must further inquire, whether there is 
any other matter or issue adjudged by the State Court, which 
is sufficiently broad to maintain the judgment of that Court, 
notwithstanding the error in deciding the issue raised by the 
federal question If this is found to be the case, the judg- 
ment must be affirmed without inquiring into the soundness 
of the decision on such other matter or issue.” 

“%. But if it be found that the issue raised by the question 
of federal law is of such controlling character, that its correct 


decision is necessary to any final judgment in the case, or that 
there has been no decision by the State Court of any other 


matter or issue which is sufficient to maintain the judgment 
of that Court without regard to the federal question, then this 
Court will reverse the judgment of the State Court, and will 
either render such judgment here as the State Court should 
have rendered, or remand the case to that Court, as the cir- 
cumstances of the cage may require.” 


125 U. S. R., N. O. Water Works vs La. S. R. Co., 15. 
123 U. S. R., Chapman vs. Goodnow, 541, 548. 
115 U.S. R., Jacks vs. Helena, 288. 
112 U. S. R., Adams Co. vs. B. & M. R. R., 123, 127. 
110 U. S. R., Jenkins vs. Lowenthal, 222. 
98 U. 8S. R., Citizens Bank vs. Board of Liquidation, 140. 
92 U. S. R., Brown vs. Atwell, 327. 


And many others unnecessary to be cited. 


ALFRED P. THOM, 
THOMAS TABB, 


RICHARD WALKE, 
Norfolk, Va., 
December 3d, 1888. 
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“6. If it was erroneously decided against the plaintiff in 
error, then this Court must further inquire, whether there is 
any other matter or issue adjudged by the State Court, which 
is sufficiently broad to maintain the judgment of that Court, 
notwithstanding the error in deciding the issue raised by the 
federal question If this is found to be the case, the judg- 
ment must be affirmed without inquiring into the soundness 
of the decision on such other matter or issue.” 

“%. But if it be found that the issue raised by the question 
of federal law is of such controlling character, that its correct 


decision is necessary to any final judgment in the case, or that 
there has been no decision by the State Court of any other 


matter or issue which is sufficient to maintain the judgment 
of that Court without regard to the federal question, then this 
Court will reverse the judgment of the State Court, and will 
either render such judgment here as the State Court should 
have rendered, or remand the case to that Court, as the cir- 
cumstances of the case may require.” 


125 U.S. R., N. O. Water Works vs La. S. R. Co., 1%. 
123 U.S. R., Chapman vs. Goodnow, 541, 548. 
115 U.S. R., Jacks vs. Helena, 288. 
112 U. S. R., Adams Co. vs. B. & M. R. R., 123, 127. 
110 U.S. R., Jenkins vs. Lowenthal, 222. 
98 U. 8. R., Citizens Bank vs. Board of Liquidation, 140. 
92 U. S. R., Brown vs. Atwell, 327. 


And many others unnecessary to be cited. 


ALFRED P. THOM, ) Counsel for 
THOMAS TABB, Defendants 
RICHARD WALKE, | *™ /rror. 


Norfolk, Va., 
December 3d, 1888. 


eg eee™ oe 
; te a 2 
my ‘ 


ae -" -_ 4 ps oon 


¥ - em ee <t 


“ty: 
’ 
= 


:«  SUPREME COURT OF THE UNITED STA’ 


Scr OCTOBER TERM, 1™e7. * ; 


: ae a ad , * , 

b Fagan : Noms 1 13 rats 
" a] * i ‘ 
* a Sy 

# yg - 3 ‘ Ne 7 

iw > | | 


i ae CHARLES PROBST, PLAINTIFF IN BRROR, 


*. 
y 


at ye ; vs. we 


* 


THE. TRUSTEES OF THE BOARD OF DOMESTIC MISSI 
OF THE GENERAL ASSEMBLY OF THE PRES 
TERIAN CHURCH IN THE U. & A. . 


@ 


> 
* 


IN ERROR TO THE SUPREME COURT OF THE TERRITORY ’O 
NEW MEXIWO. : eee 


% 


a Ape 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 384. 


CHARLES PROBST, PLAINTIFF IN ERROR, 
vs. 


THE TRUSTEES OF THE BOARD OF DOMESTIC MISSIONS 
OF THE GENERAL ASSEMBLY OF THE PRESBY-— 
TERIAN CHURCH IN THE U.S. A. 


IN ERROR TO THE SUPREME COURT OF THE TERRITORY OF 
NEW MEXICO. 


Writ of error_. 
Return on writ .- 


Record entry of denial of motion for a new trial 

Record entry of denial of motion in arrest of judgment 

Record entry of judgment-_-_-_............--..----.-----..-.. * 
Bill of exceptions . 


Articles of incorporation of plaintiff 
Evidence of Dr. Eastman 
Evidence of Atanasio Romero 


Map introduced by Mr. Gildersleeve 


Mortgage of Hovey to Gallegos ¢¢ al 
Deed of Gallegos to Russell 


,  dupp & Derweiter, Painters, Wasuinetow, Marcu 27, 1888. 


2 _ CHARLES PROBST VS. 


<n 


3 & 4 Supreme Court of the Territory of New Mexico. 
, CHARLES PROBST 


v8. : 

Tue TRUSTEES OF THE BoARD OF DomeEstTIcC MISSIONS OF THE GEN- 

eral Assembly of the Presbyterian Church in the United States 
of America. 


CHARLES Prosst, Plaintiff in Error, | 

V8. 

Tue TRUSTEES OF THE BoarRD OF Domestic MISSIONS OF THE GEN- 
eral Assembly of the Presbyterian Church in the United States 


of America, Defendants in Error: 


Be it remembered that heretofore, to wit, on the twenty-sixth day of. 
December, 1884, there was filed in the office of the clerk of the su- 
preme court of the Territory of New Mexico the following transcript 
of the record of the district court of the first judicial district of said 
Territory within and for the county of Santa Fé, in the above-enti- 
tled cause; which said transcript was and is — the words and figures 
following, to wit: 


o 
5 Transcript of Record. | 
In the Supreme Court of the Territory of New Mexico, at the January 
Term, 1885. + 
CHARLES Prosst, Plaintiff in Error, | 
v8 
| 


‘Tur Trustees or THE Boarp or Domzstic Missions oF > No. 1236. 
the General Assembly of the Presbyterian Church in 
the United States of America, Defendants in Error. 


Error to the first judicial district court, Santa Fé county. 


Catron, Thornton and Clancy, counsel for plaintiff in error ; Gilder- 
sleeve and Knaebel, counsel for defendants in error. 


6 TERRITORY OF New Mexico, 
First Judicial District, County of Santa Fé : 


In the District Court, Santa Fé County. 


Tue TRUSTEES OF THE Boarp oF Domestic MIssIONs OF THE GEN- 
eral Assembly of the Presbyterian Church of the United States of 
America, Plaintiff, 


v8. 
CHARLES Prosst, Defendant. 
Ejectment. | 


Be it remembered that heretofore, to wit, on the sixteenth day of 
July, 1881, the said plaintiff, by its attorneys, filed in the clerk’s 
office of the first judicial district court of said Territory, within and 
for said county, their declaration ; which -said declaration is in the 
words and figures following, to wit: 


ee 


THE TRUSTEES OF THE POARD OF DOMESTIC MISSIONS, &C. 3 


TERRITORY OF New MEXICco, \ Hg 
County of Santa Fé, : 


In the District Court for the First Judicial District of the Territory 
of New Mexico, sitting within and for the county of Santa Fé, for 
the trial of causes arising under the laws of said Territory, at the 
July term, A. D. 1881. 


To the Honorable L. Bradford Prince, chief justice of the supreme 
court of the Territory of New Mexico and judge of the first judicial 
district court thereof: 


Your petitioner, “ The Trustees of the Board of Domestic Missions 
of the General Assembly of the Presbyterian Church in the United 
States of America,” a corporation duly created, organized, and ex- 
isting under and in pursuance of the laws of the State of Pennsyl- 
vania, but exercising corporate powers in the said Territory, and 
there holding and owning real estate, complains of Charles Probst, 
a resident of the county of Santa Fé, in the said Territory of New 
Mexico, in an action of ejectment. 

For that wheréas, heretofore, to wit, on the first day of January, 
A. D. one thousand eight hundred and seventy-two, at, to wit, the 
county of Santa Fé aforesaid, the said plaintiff was, thence hitherto 
has been, and now is, lawfully entitled to the possession of a certain 
tract of land, the same being situated in the city and county of 
Santa Fé, Territory of New Mexico, and bounded and described as 

follows, to wit: 
7 Beginning at the point at which the south line of the late 

Francisco Baca y Ortiz intersects the westerly line of the road 
or highway that leads northerly past the military hospital, thence 
running southerly one hundred and seventy yards, more or less, to 
the Cano de Muralla ; thence westerly along the said cafio to another 
road or highway which leads to the chapel of the Santa Rosario; 
thence northerly along the said road or highway one hundred and 
seventy-one feet, more or less, to the southerly line of the lands for- 
merly of John W. Dunn; thence easterly along the said southerly 
line fifty-eight yards, more or less, to the — line of the lands 
formerly of the said John W. Dunn; thence northerly along the said 
easterly line sixty-nine yards, more or less, to the southerly line of 
the said lands formerly of Francisco Baca y Ortiz, and thence east- 
erly along the said southerly line last mentioned seventy-two yards, 
more or less, to the point or place of beginning. 


And that afterwards, to wit, on the first day of January, A. D. 
eighteen hundred and seventy-four, at, to wit, the county of Santa 
Fé aforesaid, the said defendant, with force and arms, wrongfully 
and unlawfully entered into and upon said land and premises and 
wrongfully and unlawfully withheld, and still does wrongfully and 
unlawfully withhold, from the plaintiff the possession thereof, at, to 
wit, the county of Santa Fé aforesaid, to the damage of the said 
plaintiff the sum of two thousand five hundred dollars. 

The plaintiff therefore brings suit and asks judgment of this hon- 
orable court for the possession of the said land and premises and for 
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two thousand five hundred dollars damages for the unlawful de- 
tention thereof, and for its costs of this suit. 
GILDERSLEEVE & KNAEBEL, 
Plaintiff’s Attorneys. 


And afterwards, to wit, on the 26th day of July, A. D. 1881, the 
defendants, by his own attorneys, filed in the said clerk’s office his 
answer; which said answer is in the words and figures following, to 


wit: 
TERRITORY OF New Mexico, County of Santa Fe: 
In the First Judicial District Court. July Term, A. D. 1881. 


8 Tue TRUSTEES OF THE BoAaRD oF Domrstic MISSIONS OF 
the General Assembly of the Presbyterian Church in 
the United States of America | 
against 
CHARLES PROBST. 


Now, at this day, comes the above defendant, Charles Probst, and 
defends the force and injury, etc., whereof he stands charged, and 
for answer thereto says he is not guilty in the premises of the said 
supposed trespass and ejectment above laid to his charge, or of any 
part thereof, in manner and form as the said complainant hath above 
thereof complained against him, and of this he, the said Charles 


Probst, puts himself upon the country. 
CA'TRON & THORNTON, 
Attorneys for Defendant. 


And, for a further plea in this behalf as to the said supposed tres- 
oe and ejectment in the said declaration mentioned, and the said 
efendant, by leave of the court here for this purpose first had and ob- 
tained, according to the form of the statute in that case made and 
rovided, saith that said complainant ought not to have or maintain 
is aforesaid action thereof against him, because he saith that said 
complainant’s supposed cause of action hath not come, fallen, or 
accrued within the ten years next prior to the institution of this suit, 
because he saith that he, the said defendant, was not guilty of the 
said supposed trespass and ejectment in the manner in the said dec- 
laration mentioned or of any part thereof, in manner and form as 
the said plaintiff hath above thereof complained against him, at 
any time within ten years next before the exhibiting of the bill of 
the said plaintiff against the said defendant, or next before the com- 
mencement of this suit; and this the said defendant is ready to verify ; 
wherefore he prays judgment if the said plaintiff ought to have or 
maintain his aforesaid action thereof against him. 
CATRON & THORNTON, 
Attorneys for Defendant. 


And, for a further plea in this behalf as to the said supposed trespass 
and ejectment in the said declaration mentioned, the said defendant, 
by leave of the court first had and obtained, according to the form 
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- THE TRUSTEES OF THE BOARD OF DOMESTIC MISSIONS, &C. 5 
of the statute in such cases made and provided, saith that 
9 the said plaintiff is not a corporation duly and legally incor- 
rated according to the laws of the statute of Pennsylvania, 
nor is there any such corporation, and because said plaintiff never 
has complied with the laws of this Territory authorizing it to do 
business in this Territory, to contract and be contracted with, or to 
sue and be sued, and to do business in this Territory ; — the said de- 
fendant is ready to verify ; wherefore he prays judgment, etc. 
CATRON & THORNTON, 
Attorneys for Defendant. 


Service of copy of this plea waived, and plaintiff consents that de- 

fendant may file copy of his title papers. 

GILDERSLEEVE & KNAEBEL, 
Plaintiff’s Attorneys. 


And afterwards, to wit, at a regular term of the district court of 
the first judicial district of the Territory of Mew Mexico, begun and 
held within and for the county of Santa Fé, at the court-house of 
said county, in the city of Santa Fé, for the trial of causes arising 
under the en of said Territory, on the second Monday of July, in 
the year one thousand eight hundred and eighty-two, and on the 
eleventh day of said term, the same being July 21st, A. D. 1882, the 
following, among other, proceedings were had, to wit: 


Tue TRUSTEES OF THE BOARD OF Domestic MISSIONS OF THE GEN- 
eral Assembly of the Presbyterian Church in the United States of 
America 

v8. 


CHARLES PROBST. 


On motion of said defendant, by his attorney, T. B. Catron, Esquire: 
it is ordered by the court that the said defendant be, and he hereby 
is, given Jeave to file additional pleas herein at or before the incom- 
ing of court on next Monday morning. 


And afterwards, to wit, on the 30th day of Nov., 1883, the said de- 
fendant, by his attorneys, filed in the said clerk’s office his pleas; 
which said pleas are in the words and figures following, to wit: 


TRUSTEES OF THE BoaRD OF Domestic MISSIONS OF THE PRESBY- 
TERIAN CHURCH 


v8. 
CHARLES PROBST. 


10 Now comes the said defendant and defends the force and 

injury, when, etc., and says that the said plaintiff ought not 
to have or maintain its aforesaid action thereof against him, because 
he says if said plaintiff is a corporation organized under the laws of 
Pennsylvania the said plaintiff had not at the time of commencing 
said action or at any time prior thereto filed in the office of the 
secretary of this Territory and in the office of the recorder of deeds 
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6 CHARLES PROBST V8. 


of the county in this Territory in which its principal place of busi- 
ness was (if any it had), a copy of its charter of incorporation or any 
copy of its articles of incorporation and of the general incorporation 
laws under which it was incorporated, if it was incorporated under 
any general incorporation law (which is denied), duly certified and 
authenticated by the proper authority of the State of Pennsylvania, 
nor had said plaintiff at the time of commencing said suit or at any 
time prior thereto made and filed with the secretary of this Terri- 
tory or in the office of the recorder of deeds of any county in this 
Territory in which its principal ages of business was or is, if any it 
had, any certificate signed by the president and secretary of said 
plaintiff, duly acknowledged, designating coh a place where 
the business of such plaintiff shall be carried on in this Territory, 
and an authorized agent or agents residing at-such principal place 
of business upon whom process may be served; and this the said 
defendant is ready to verify; wherefore he prays judgment if the 
said plaintiff ought to have or maintain its aforesaid action thereof 


against him, &c. 
| T. B. CATRON, 
Attorney for Defendant. 


And afterwards, to wit, on the 30th day of Nov., 1883, the said 
plaintiff, by its attorneys, filed in the said clerk’s office its replica- 
tion ; which said replication is in the words and figures following, 
to wit: 

TrusTEEs Boarp oF Home Missions, &c., 
v8. 
CHARLES PRosst. 


. And the said plaintiffs, as to the first said plea of the said defend- 


ant, whereof he puts himself on the country, doth the like. : 
: GILDERSLEEVE & KNAEBEL. 


And the said plaintiff, as to the second plea of the said defendant 
by him above pleaded, and as to the matter therein contained, 
11 says the plaintiff’s cause of action did accrue within ten years 
next prior to the beginning of the said suit; and of this the 
plaintiff puts itself on the country. 
GILDERSLEEVE & KNAEBEL, 
Attorneys for Plaintiff. 


And said defendant doth the like. 
CATRON & THORNTON, 


Attorneys for Defendant. 


And the said plaintiff, as to the plea of the defendant thirdly 
above pleaded, says it isa corporation duly and legally incorporated 
under the laws of Pennsylvania and has complied with the laws of 
New Mexico, and, as a body corporate, can maintain its aforesaid 
action ; and this the said plaintiff is ready to verify. 

| GILDERSLEEVE & KNAEBEL, 
Attorneys for Plaintiff. 
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THE TRUSTEES OF THE BOARD OF DOMESTIC MISSIONS, 4c. 7 


And afterwards, to wit, at a ial term of the district court of 
the first judicial district of the Territory of New Mexico, ry and 
held within and for the county of Santa Fe, at the court-house of 
said county, in the city of Santa Fé, on Monday, November 19, 1884, 
for the trial of causes arising under the laws of said Territory, and 
on the tenth day of said term, the same being Tuesday, Novem- 
ber 29, 1883, the following, among other, proceedings were had, to 
wit: ) 

Tae TRUSTEES OF THE BoarD oF Domestic MIssIONs oF THE GEN- 
eral Assembly of the Presbyterian Church in the United States 
of America 

v8. 
CHARLES PROBST. 


Ejectment. 


Now comes the said plaintiff, by its attorneys, Messrs. Gildersleeve 
& Knaebel, and the said defendant comes, by his attorneys, Messrs. 
Catron, Thornton and Clancy, and, issue having been heretofore 
joined between said parties, thereupon comes a jury, to wit: 

W. A. McKenzie. C. F. Meyer, Clemente Ortiz, Epifanio Vigil, 
William Bolander, Jose M. Montoya, Santiago C. de Bava, J. H. 
Blain, Hugo Wedeles, H. F. Swope, J. H. Gerdes, Andres Rael, 

twelve good and lawful men of the body of the county, who, 
12 __— being duly sworn the truth to speak upon the issues joined 
between said parties, hear a portion of the evidence. 


And afterwards, to wit, at the same term last aforesaid and on the 
eleventh day of said term, the same being Saturday, November 30, 
A. D. 1883, the following, among other, proceedings were had, to 
wit: 


Tore Trustees OF THE Boarp or Domestic MIssIONsS OF THE 
General Assembly of the Presbyterian Church in the United States 
of America 

against 
CHARLEs PROBST. 
Ejectment. 


Now again come again the said parties, by their a 3 attor- 
neys, and the jurors heretofore empanelled and sworn herein again 
come, and, after hearing the remainder of the evidence, the argu- 
ments of counsel, and the instructions of the court, upon their 
oaths do say that they find the said defendant guilty, and assess the 
damages of said plaintiffs at five dollars; and thereupon the said 
defendant, by his attorneys, gives notice of a motion fora new trial 
and of a motion in arrest of judgment. 


And afterwards, to wit,on the 15th day of the same term last 
aforesaid, being Thursday, December 4, 1883, the following, among 
other, proceedings were had, to wit: 


~ 
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Tue Trustees oF THE BoarRD oF Domestic MISSIONS OF THE 
General Assembly of the Presbyterian Church in the United States 
of America 

v8. 
CHARLES PROBST. 


Ejectment. 


Now comes the said defendant, by his attorneys, Messrs. Catron, 
Thornton and Clancy, and moves the court to set aside the verdict 
heretofore rendered herein and grant a new trial for reasons set forth 
in his motion on file, and said motion being submitted to the court 
without argument, the court, being sufficiently advised in the prem- 
ises, denies the same. It is therefore ordered by the court that said 
motion be, and the same hereby is, denied. 


And afterwards, to wit, and on the same day of same term last 
aforesaid, the same being Thursday, December 4th, A. D. 1883, the 
following further proceedings were had, to wit: 


13 TRUSTEES OF THE BoAaRD OF DomeEsTiIc MISSIONS OF THE 
General Assembly of the Presbyterian Church in the United 
States of America 


v8. 
CHARLES PROBST. 
Ejectment. 


Now comes the said defendant, by his attorneys, Messrs. Catron and 
Thornton, and moves the court to arrest the judgment- upon the 
verdict rendered in this court at a former day of this term, for the 
reasons set forth in his motion on file,and said motion being sub- 
mitted to the court without argument, the court being sufficiently 
advised in the premises, denies the same. It is therefore ordered 
by the court that said motion be, and the same hereby is, denied. It 
is therefore considered by the court that the said plaintiff, The Trus- 
tees of the Board of Domestic Missions of the General Assembly of 
the Presbyterian Church in the United States of America recover of 
defendant, Charles Probst, the possession of the following-described 

remises: A certain tract of land, the same lying and being situated 
in the city and county of Santa Fé, Territory of New Mexico, bounded 
and described as follows, to wit: ree, “wae at the point at which the 
south line of the lands of the late Francisco Baca y Ortiz intersects 
the westerly line of the road or highway that leads northerly past 
the military hospital, thence running southerly one hundred and 
seventy yards, more or less, to the Cafio de la Muralla ; thence westerly 
along the caiioto another road or highway which leadsto the chapel of 
Santa Rosario ; thence northerly along the said road or highway one 
hundred and seventy-one feet, more or less, to the southerly line of 
the lands formerly of John W. Dunn; thence easterly along the 
said southerly line fifty-eight yards, more or less, to the easterly line 
of the lands a of the said John W. Dunn; thence northerly 
along the said easterly line sixty yards, more or less, to the southerly 
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line of the said lands formerly of Francisco Baca y Ortiz, and 
thence easterly along the said southerly line last mentioned seventy- 
two yards, more or less, to the point or place of beginning, and that 
they recover of the said Charles Probst the sum of five dollars, their 
damages assessed by the jury on a former day of the present term, 
together with their costs in this behalf expended, to be taxed, and 
that they have a writ of ion and execution therefor ; and on 

motion of the said defendant, by his attorneys, it is ordered 
14 by the court that the said defendant be, and he hereby is, 

given until the first day of June, 1884, to file his bill of ex- 
ceptions herein. : 


And afterwards, to wit, on the 14th day of November, A. D. 1884, 
the said defendant, by his attorney, filed in the said clerk’s office © 
his bill of exceptions ; which said bill of exceptions is in the words 
and figures following, to wit: | 


In the District Court, Santa Fé —w: Special Term, November, 
1883. 


THE TRUSTEES OF THE BoarRD or Domestic MIssIons oF THE GEN- 
eral Assembly of the Presbyterian Church in the United States 
of America 

against 
CHARLES PROBsT. 


Ejectment. 


Be it remembered that upon the trial of the above-entitled cause 
the following evidence was introduced in behalf of plaintiffs: 


WituiaM G. Ritcu, being duly sworn, is examined by Mr. G1ItpER- 
SLEEVE for plaintiff: ; 


Q. Mr. Ritch, please state what official position, if any, you hold. 

A. I am secretary of the Territory of New Mexico. 

Q. Please state whether there is on file in your office the articles 
of incorporation of the Board of Domestic Missions of the General 
Assembly of the Presbyterian Church in the United States of 
America. 

A. Yes, sir; there are articles of incorporation on file in my office, 
or at least a copy of them. 

Q. Is therealso filed in your office a copy of the law under which 
the articles of incorporation were made? 


Mr. GILDERSLEEVE (to the court): I wish to introduce in evidence 
a certified copy of the act of the Legislature of Pennsylvania incor- 
porating the board. 

Mr. Catron (to the court): We object on the ground that it isa 
certificate of incorporation, but it does not show on what the incor- 
poration was made, and Mr. Ritch’s endorsement on it shows that it 
was not filed until June 13, 1883, nearly two years after this suit 
was brought. 


(Objection overruled and exception taken.) 
2—384 
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10 CHARLES PROBST VS. 


Plaintiffs then introduced papers in evidence marked 274 and 
274 as files of 1883, incorporation in the secretary’s office, of which 
said papers the following are true copies: 


15 Filed June 13, 1883. G. W. Ritch, secretary of the Terri- 
tory. 


To all whom these presents shall come: 


Know ye that whereas the General Assembly of the Presbyterian 
Church in the United States of America have a board of missions, 
composed of ministers and laymen, members of the Presbyterian 
Church, the design of which is to afford aid to feeble Presbyterian 
churches in the support of pastors, to form new churches, and sup- 
ply destitute settlements with the stated ministry and Gospel ordi- 
nances ; 

And whereas the aforesaid board of missions labors under serious 
disad vantages as to receiving donations and bequests and as to the 
management of funds entrusted to them for the purposes designated 
in their constitution, and in accordance with the benevolent inten- 
tiuns of those from whom such bequests and donations are received: 

Therefore William Brown, William Nassau, Senior, Mathew 
Newkirk, Solomon Alben, Alexander Symington, Ashbel Green, 
Cornelius C. Cuyler, William A. McDowell, and. Thomas Hoge, citi- 
zens of the United States and of the Commonwealth of Pennsyl- 
vania, and their successors, are hereby constituted and declared to 
be a body politic and corporate, which shall henceforth be known 
by the name of “ The Trustees of the Board of Missions of the Gen- 
eral Assembly of the Presbyterian Church in the United States of 
America,” and as such shall have perpetual succession, and be able 
to sue and be sued in all courts of record and elsewhere, and to pur- 
chase and receive, take and hold, to them and their successors for- 
ever, lands, tenements, hereditaments, money, goods, and chattels, 
and all kinds of estates which ma ota et bequeathed, or given 
to them, and the same to sell, alien, demise, and convey, also to 
make a common seal and the same to alter and renew at their plea- 
sure, and also to make such rules, by-laws, and ordinances as may 
be needful for the government of the said corporation and not in- 
consistent with the Constitution and laws of the United States and 
of this State: Provided always, That the clear yearly value of the 
real and personal estate held by the said corporation shall not at 
6 time exceed the sum of two thousand dollars. 

he trustees above named shall hold their office for one year from 

the date of their incorporation, and’ until their successors 

16 _—are duly qualified to take their places, who shall be chosen 
by the aforesaid board of missions at such times and in such 

way and manner as shall be prescribed by the said General Assembly 


' of the Presbyterian Church in the United States of America, pro- 


vided not more than one-third of the trustees shall be removed in 
any one year. 

he trustees hereby incorporate and their successors shali be sub- 
ject to the direction of the said board of missions, have full power 
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to manage the funds and property committed to their care in such 
manner as shall be most advantageous, not being contrary to law. 
WILLIAM A. McDOWELL, 
Corresponding Secretary and General Agent of the 
Board of Missions of the General Assembly of the 
Presbyterian Church in the United States of America. 
ASHBEL GREEN, 
President of the Board of Missions of the General Assembly 
of the Presbyterian Church in the United States of America. 


I do certify that I have perused and examined the within instru- 
ment, and am of opinion that the objects, articles, and conditions 
therein set forth and contained are lawful. 

Witness my hand, at Philadelphia, this eighteenth day of March, 


A. D. 1841. 
O. F. JOHNSON, 
Attorney General. 


We, the justices of the supreme court of the Commonwealth of 
Pennsylvania, do certify that we have perused and examined the 
within charter or constitution, and are of opinion that the objects, 
articles, and conditions therein set forth are lawful. | 

Witness our hands this thirtieth day of March, A. D. 1841. 

JOHN R. GIBSON. 
MOLTON C. RODGERS. 
CHARLES HUSTON. 


I, Joseph S. Cohen, prothonotary of the supreme court of the 
eastern district of Pennsylvania, do certify that the within charter 
was duly presented to the justices of said supreme court and by 
them duly allowed, as appears by the above certificate. 

In witness whereof I have hereunto subscribed my name 
17 and affixed the seal of the said supreme court of Philadel- 
phia this thirtieth day of March, A. D. one thousand eight 
hundred and forty-one. 
| SEAL. ] J. SIMON COHEN. 


To Francis R. Skunk, Esq., sec’y Common’th : 


Let the within instrument of writing be enrolled according to 
aw. 
Filed June 13, 1883. 
W. G. RITCH, 
Secretary of the Territory of New Mexico. 


An act to change the name of the Board of Missions of the General 
Assembly of the Presbyterian Church in the United States of 
America. 


Section 1. Be it enacted by the senate and house of representa- 
tives of the Commonwealth of Pennsylvania in General Assembly 
met, and it is hereby enacted by the authority of the same, That from 
and after the passing of this act the corporate title, style, and name 
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of the Trustees of the Board of Missions of the General Assembly of 
the Presbyterian Church in the United States of America shall be, 
and hereby is, changed to “ The Trustees of the Board of Domestic 
Missions of General Assembly of the Presbyterian Church in the 
United States of America:” Provided, That nothing herein con- 
tained shall divest, diminish, or in any way impair or affect the title 
or right of said corporation to any — its real or personal estate or 
effects or its right to receive, demand, and recover any devise, be- 
quest, legacy, or other gift heretofore made to the said corporation 
under its former name, for the uses and purposes set forth in its 
charter, in the same manner as if this act had not been 
J. M. PETRIKIN, 
Speaker of the House of Representatives pro tem. 
RANCIS JORDAN, 
Speaker of the Senate pro tem. 


Approved the thirteenth day of January, anno Domini one thou- 
sand and eight hundred and fifty-seven. 
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JAS. POLLACK. 


OFFICE OF THE SECRETARY OF THE COMMONWEALTH, 
HARRISBURG, PENNSYLVANIA, February 12, A. D. 1870. 


I do hereby certify that the foregoing and annexed isa full, 

18 true, and correct copy of the original act of the General As- 
seinbly, entitled “To change the name of the Board of Mis- 

sions of the General Assembly of the Presbyterian Church in the 
United States of America,” as the same remains on file in this office. 
In testimony whereof I have hereunto set my hand and caused 


the seal of the secretary’s office to be affixed the day and year above 
written. 
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J. M. WEAKLEY, 
Deputy Secretary of the Commonwealth. 


In the name and by the authority of the Commonwealth of Penn- 
sylvania, John W. Geary, Governor of said Commonwealth, to all 
to whom these presents shall come, sends greeting : 


Know ye that the attestation or certificate hereunto attached is in 
due form and made by the proper officer, and that J. M. Weakley, 
whose name is subscribed thereto, was at the time of subscribing 
the same and now is “ deputy secretary of the Commonwealth,” duly 
appointed and commissioned, and full faith and credit are due and 
ought to be given to his official acts accordingly. | 

iven under my hand and the great seal of the State, at Harris- 
burg, the 12th day of February, in the year of our Lord one thou- 


sand eight hundred and seventy, and of the Commonwealth the 
ninety-fourth. : 


Sane ate ga RE EE RCS NR RE RE TM ES: 


ee ae 


nna 


a 


i et Ae oO eB AC Ae AONE aig 
a et Re, RB Pc ON A ta Ot: 
no Rae loon Agena epee 
- 
my" 


-_ “ _ 
anaes nage aad . 
xP 


JOHN W. GEARY, Governor. : 


By the Governor: 
F. JORDAN, 


Secretary of the Commonwealth. : : 
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Executive chamber, Harrisburg, May 17, 1841.—David R. Porter. 


OFFICE OF THE SECRETARY OF THE COMMONWEALTH, 
HaRRIsBurG, PENNSYLVANIA, Dec. 16th, A. D. 1881. 


I do hereby certify that the foregoing and annexed is a full, true, 

and correct copy of the original charter of “The Trustees of 

19 ~ the Board of Missions of the General Assembly of the Presby- 

’  terian Church in the United States of America” as the same 
appears of record in this office. 

n testimony whereof I have hereunto set my hand and caused 

the seal of the secretary’s office to be affixed the day and year above 


written. 
M. 8S. QUAY, 
Secretary of the Commonwealth. 


In the name and by the authority of the Commonwealth of Penn- 
sylvania, Henry H. Hayt, Governor of the said Commonwealth, 
to all — whom these presents shall come, sends greeting: 


Know ye that the attestation or certificate hereunto attached is in 
due form and made by the proper officer, and that M.S. Quay, whose 
name is subscribed thereto, was at the time of subscribing the same 
and now is secretary of the Commonwealth of Pennsylvania, duly 
appointed and commissioned, and full faith and credit are due and 
ought to be given to his official acts accordingly. 

Given under my hand and the great seal of the State, at Harris- 
burg, this sixteenth day of December, in the year of our Lord one 
thousand eight hundred and eighty-one, and of the Commonwealth 
one hundred and sixth. 

[SEAL. ] HENRY M. HAYT, Governor. 


By the governor: 
M. 8S. QUAY, 
Secretary of the Commonwealth. 


—— Eastman, being duly sworn, is examined by Mr. GILpER- 
SLEEVE for plaintiffs: 


Q. Doctor, are you the agent of the plaintiff in this case? 

A. Yes, sir. 

Q. State whether any of the original deeds to the property in 
controversy in this case, so far as you know, are in your possession 
or under your control, of the plaintiffs. 


20 Objected to on the ground that he is not the proper ese 
to testify that the deeds are in the possession of the plaintiff 
or not. Objection overruled and exception taken. 


A. No, sir. 


Cross-examination by Mr. CTrRon: 


Q. Where do you reside, Doctor ? 
A. In Santa Fé. 
Q. Where have you resided all your life? 
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°(Examination stopped by the court, with the remark that cross- 
examination should be confined only to the ae of deeds, con- 
cerning which witness was examined in chief.) 


Q. Doctor, might not that company have these deeds in its pos- 
session without your knowing it? 

A. They could. 

Q. They have their principal office in Pennsylvania, have they 
not? 

A. In New York city. 

Q. Have you ever been at their place of business ? 

A. I have not. 

Q. You know nothing about what they have in their office in New 
York, a you? 

A. No 


Q.. No knowledge of what deeds, if any, they have in their posses- 
sion with reference to property in this Territory ? 

A. No. | 

Q. Then, when you answer that question no, you mean to say that 
you did not have the deeds in your possession, and didn’t know 
whether they had them or not. 

Q. Yes. 


ATANASIO RoMERO, being duly sworn, is examined by Mr. G1LDER- 
SLEEVE for plaintiffs: 


Q. Mr. Romero, what official position, if any, do you occupy? 
21 A. Clerk of the probate court and ez officio recorder of the 
county of Santa Fe. 

Q. Are these books the official records of Santa Fé county ? 

A. Yes, sir. 

Q. Please examine the books for the month of March, 1859, and 
find a deed from Eugenio Lobato to Oliver P. Hovey; it may be in 
April—probably in April. 

~ Mr. GILDERSLEEVE (to the court): I offer in evidence the record of 
a deed from Eugenio Lobato to Oliver P. Hovey. 


(Objected to on the ground that the original is the best evidence, - 
and there.is no proof that the original is not within the power or 
control of the plaintiffs. Objection overruled and exception taken.) 


Which said record purports to be the record of a warranty deed 
from Eugenio Lovato and Maria Jesus Garcia, his wife, to Oliver P. 
Hovey, dated March 18, 1859, and acknowledged April 9th, 1859, 
and recorded April 14th, 1859, for a certain “parcel of land situated 
in the city of Santa Fé, county of Santa Fé, aforesaid, and bounded 
and described as follows, to wit: Bounded on the north by lands of 
Francisco Baca y Ortiz; on the south by El Caiio de la Muralla; on 
the east by a road or street leading northerly to the territorial peni- 
tentiary, and on the west by a road leading from Santa Fé, in the 
direction of town of Tesuque, and by the house and lands of John 
W. Dunn, and measuring as follows, to wit: Begiuning at a point 
on the Cajio dela Muralla, the southeast corner of all the land 
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hereby conveyed, and running thence northerly, on the west side of 
the road running to the territorial penitentiary, one hundred and 
seventy-three yards to the lands of Francisco Baca y Ortiz; thence 
westerly, along the second line of the lands of the said Baca y Ortiz, 
to the northeast corner of the land of the said John W. Dunn sev- 
enty-two yards; thence southerly, along the west line of the lands 
of the said Dunn, two hundred and twenty feet to near the north- 
east corner of the house of the said Lovato; thence westerly, on line 
parallel to the north side of said house, fifty-six feet to the 
+> 22 northeast corner of the house of said Dunn; thence south- 
erly sixt en feet to the west wall of the said Lovato’s house; 
thence southerly, on the west side of said wall, thirty-seven feet; 
thence nineteen feet westerly to said road leading towards Tesuque; 
thence southerly, along the east side of said road, to the southwest 
corner of the said house of Lovato, forty-six feet; thence southeast- 
erly, along the east side of said road, to said Caiio dc la Muralla, 
which forms the north line of the lands pertaining to the Protestant 
Church, one hundred and seventy-one feet, and thence easterly 
along the said Caiio de la Muralla to the place of beginning.” 


Mr. GILDERSLEEVE (to the court): Your honor, I would like to ex- 
hibit to the court and to the jury a map, which appears on the 
record here (map objected to on the ground that it is not a paper 
authorized by the laws of the Territory to be recorded; that the 
original is not accounted for, and that it is not recorded as a docu- 

+ ment relating to real estate, as required by law. Objection overruled 
and exception taken. Map exhibited and explained to the jury by 
Mr. Gildersleeve), of which said map the following is a true copy: 
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(Here follows map marked p. 23.) 


234 Q. Examine book, letter “C,” pages 234 and 235. 


| Mr. GILDERSLEEVE (to the court): I wish to introduce in evidence 
| now a trust deed from Hovey and wife to José Manuel Gallegos and 
others. 
Mr. Catron: We object to the introduction of that record upon 
the same grounds we objected tu the other. 


(Objection overruled and exception taken.) 


| Record of deed was then read tothe jury; which said record 
> purports to be the record of a deed bearing date January 28th, 

1861, executed by O. P. Hovey and Isabel Hovey to José Manuel 

Gallegos, Anastacio Sandoval, José Guadalupe Gallegos, and 
| James L. Collins to secure the payment of a certain promissory 

note, dated January —, 1861, payable one year after date to Manuel 
Armijo de Chavez for the sum of seven thousand five hundred dol- 
lars, with interest at the rate ot twelve per cent. per annum, upon 
which the said parties of the second part were securities, and said 
' deed conveyed, among other pieces of property, a certain “ piece of 
land situated and being in the said city of Santa Fé and bounded 
and described as follows, to wit: On the north by the line of the 
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lands of Francisco Baca y Ortiz; on the south by the Caiio de la 
Muralla; on the east by a road or street, which runs northerly to 
the territorial penitentiary, and on the west by a road which goes 
from Santa Fé to Tesuque, and by the house and land of John 
Dunn; dimensions of which piece of land are as follows, to wit: 
Commencing at a point at the Caio de la Muralla, at the southwest 
eorner of the said land, and running thence to the north upon the 
west side of the road which goes to the territorial penitentiary, one 
hundred and seventy-three yards to the lands of. Don Francisco 
Baca y Ortiz; thence to the west, on the south line of the lines of 
said Baca y Ortiz, seventy-two yards to the northeast angle of the 
lands of said Dunn; thence south, on the west side of said lands of 
said Dunn, two hundred and twenty feet to near the northeast angle 
of the house of Eugenio Lobato; thence west, on a line to the north 
of said house, fifty-six feet to the northeast angle of the house of said 

Dunn; thence south sixteen feet to the southeast angle of the 
24. house of said Dunn; thence west seventeen feet by the said 

wall ; thence to the west nineteen feet to said road which goes 
to Tesuque; thence to the south, on the east side of said road, forty- 
six feet to the southeast angle of the said house of said Lobato; 
thence to the southeast, on the east side of said road, one hundred 
and seventy-one feet to said Cafio de la Muralla, which forms the 
northern boundary of the land belonging to the Protestant Church, 
and thence east by the Caiio de la Muralla to the point of beginning. 


Q. Will you examine Book “C,” pages 536 and 537, and just read 
that to the jury? 


By Mr. Catron: What is that? 
By Mr. GiILpERSLEEVE: That is a deed from Gallegos to Russell. 
By Mr. Catron: We object on the same grounds as to the other 


records. 


(Objection overruled and exception taken. Further objection that 
this record does not show that the grantor complied with the terms 
of the trust deed in making the sale. Objection overruled and ex- 
ception taken.) 


o Record of deed was then read to the jury; which said record 

urports to be the record of a deed from José M. Gallegos to John 
rr Russell, acknowledged February 17th, 1863, and entered of record 
April 4th, 1863, and is as follows: 


This indenture, made and entered into by and between Jose M. 
Gallegos, of the first part, and John T. Russell, of the second part, 
both of the city and county of Santa Fé and Territory of New 
Mexico, witnesseth : 

That for and in consideration of the sum of one thousand two 
hundred and fifty dollars by the said Russell, party of the second 
part, to the said Gallegos, party of the second part, in hand paid, 
the receipt whereof is hereby acknowled to have been made 
before the execution of this deed, and he, the said John T. Russell, 
forever acquit and release from said payment and consideration ; 
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therefore, he, the said Jose M. Gallegos, party of the first part, in 
consideration of the said sum of one thousand two hundred and 
fifty dollars to him paid and by him received as aforesaid, 
25 hath given, granted, bargained, sold, aliened, enfeoffed, and 
conveyed, and by these presents doth give, grant, bargain, 
sell, alien, enfeoff, — convey unto the said John T. Russell, party of 


‘ the second part, and unto his heirs, executors, and administrators 


and assigns forever, all that tract, parcel, and lot of land, houses, 
tenements, and appurtenances, lying and being situated in the city 
and county of Santa Fé and Territory of New Mexico, and more 
particularly described as contained in following limits and bound- 
aries, to wit: Bounded on the north by lands of Francisco Baca y 
Ortiz; on the south by the Cafio de la Muralla; on the east by the 
road or street which leads to the north of the territorial peniten- 
tiarvy, and on the west by the road which leads from the public 
plaza to Tesuque and the house and lands of John W. Dunn, being 
the same lands and premises conveyed by Eugenio Lobato and his 
wife, Maria de Jesus Garcia, to Oliver Perry Hovey on the 18th day 
of March, 1859, reference being had to said conveyance for more 
particular description and more definite limits and extent of said 
premises hereby conveyed, conveying all of said above mentioned 
and described premises, together with all the right, titles, profits, 
privileges, and advantages to the same belonging or in anywise ap- 
pertaining, the same being part of and one separate and distinct 
part of the lots and lands conveyed by Oliver P. Hovey to me, the 
said Jose M. Gallegos, party of the first part, in trust for the pur- 
in said deed of trust mentioned and specified, made by said 
ovey and his wife, Ysabela Conklin, on the 28th day of January, 
1861, and by virtue of which said deed of trust I, the said Jose M. 
Gallegos, as the trustee therein mentioned, party of the first part to 
this deed, proceeded, in conformity with the authority in me vested 
by said deed of trust, to trust to advertise the sale of all said prop- 
erty in the Santa Fé Gazette, to post up said advertisements accord- 
ing to law, and said deed of trust, and on the day of sale therein 
mentioned, to wit, on Monday, the 9th day of February, A. D. 1862, 
and within the hours therein mentioned, I proceeded to sell the 
above-described lands and premises hereby conveyed, when the said 
John T. Russetl, party of the second part, being highest, last, and 
best bidder, became the purchaser of the above-described 
26 roperty at the said sum, etc., price, one thousand two hun- 
fired and fifty dollars, which he paid down in hand, accord- 
ing to the terms specified in said advertisement; wherefore I, the 
said Jose M. Gallegos, party of the first part, do hereby fully, freely, 
and forever convey o confirm unto the said John T. Russell, his 
heirs, executors, administrators, and assigns, forever all and singular 
the above-mentioned and above-described lots, lands, and appur- 
tenances : 
To have and to hold forever free from all the claims of all persons 
whomsoever; and the said Jose M. Gallegos, party of the first part, 
do- warrant and will defend the same only so far, however, as I can 
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and may do as trustee as aforesaid, but not otherwise than as such 
trustee. 
In testimony whereof 1 have hereunto set my hand and affixed 
my seal this seventeenth day of February, A. D. 1863. 
J. M. GALLEGOS. - 


In presence of us— 


UniTEpD STaTEs OF AMERICA, Territory of New Mexico: 


Before me, the undersigned, clerk of the supreme court of said 
Territory of New Mexico, personally appeared J. M. Gallegos, to me 
known to be the same person who executed the foregoing deed of 
conveyance, and acknowledged that he signed, sealed, and delivered 
the same on ‘the day and year therein written and for the purposes 
and designs therein expressed, as his voluntary act and deed. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Santa Fé, this 17th day of February, 1863. 

[ SEAL. ] SAM’L ELLISON, 


Clerk Supreme Court of N. M. 
[Revenue stamps, $2. ] 


Protocolado el dia 2 de Abril el antecedente documento, cosa de 
las 5 de la tarde, y el dia 4 del mismo mes y afio fué enregistrado. 
: ANTONIO ORTIZ Y SALAZAR, 
Escribano de la Corte de Pruebas. 


Q. Now look at Book “E,” pages 12, 18, and 14, where you will 
find a record of a deed of John T. Russell to David F. McFar- 
land. 


27 By Mr. Catron: We make the same objection to the intro- 
duction of this record as to the others. 


Objection overruled and exception taken. 

Record of deed read to jury. 

Which said record purports to be the record of a warranty deed 
from John T. Russell to David R. McFarland, dated December 3rd, 
1868, acknowledged on the same day, and recorded December 7th, 
1868, for that certain parcel of land situated in the city of Santa Fé, 
county of Santa Fé, and Territory of New Mexico, and described as 
follows, to wit: Bounded on the north by lands of Francisco Baca 
y Ortiz; on the south by the Cafio dela Muralla; on the east by 
the road or street that runs to the north of the territorial peniten- 
tiary,and on the west by the road which leads from the public 
plaza to Tesuque and the house and lands of John W. Dunn, being 
the same lands and premises conveyed by Eugenio Lovatoand Maria 
de Jesus Garcia to Oliver P. Hovey, on the 18th day of March, 1859. 


Q. Now, on pages 333 and 334, see the record of the deed of David 
F. McFarland to the plaintiffs. 


By Mr. Catron: We make the same objection to this record as to 
the others. 
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Objection overruled and exception taken. 

Record of deed read to the jury. 

Which said record purports to be the record of a warranty deed 
from David F. McFarland and Amada R., his wife, to the Trustees of 
the Board of Domestic Missions of the General Assembly of the 
Presbyterian Church in the United States of America, conveying all 
that certain parcel of land situated and lying in the city of Santa 
Fé, county of Santa Fé, and Territory of New Mexico, and described 
as follows, to wit: Bounded on the north by the lands of Francisco 
Baca y Ortiz; on the south by the church property of the Protest- 
ant church of Santa Fé; on the east bv the road or street that leads 
to the north of the territorial penitentiary, and on the west by the 
road which leads from the public plaza to Tesuque and the house 
and lands formerly owned by Juan W. Dunn and now deeded to 

David F. MacFarland by Jacob Houghton and Ann Caroline 
28 Houghton, his wife, being the same lands and premises con- 

veyed by Eugene Lobato and his wife, Maria de Jesus Garcia, . 
to Oliver P. Hovey on the eighteenth day of March, 1859, and from 
John T. Russell to David F. McFarland by deed bearing date De- 
cember 3d, 1863; said deed was acknowledged on the 23d day of 
April, 1870, and recorded on the 25th day of April, 1870. 


JosE B. Ortiz, being duly sworn, is examined by Mr. GILpER- 
SLEEVE for plaintiffs: 

Q. Don José, do you know the property in question in this case? 

A. Yes, sir. | 

Q. How long have you known it? 

A. Fora good many years; I can remember as far back as A. D. 
1850. 

Q. Do you remember it in 1859? 

A. I remember. 

Q. Who was in possession of it then ? 

A. If you speak about the year, in that year Mr. Eugenio Lovato 
was in ion of it, and Mr. Oliver P. Hovey also. 

Q. How long was Lovato in ion of it? 

A. Ever since I had knowledge of things. 

Q. About how many years? 

A. From about the year 1846. 

~ Give a description of that property as it now is by present 
marks. 

A. It is a piece of land which lies now between the wall which 

oes by the brewery and the house which used to belong to John 

. Dunn and a tract of land which lies to the east, which belongs 
to the same man. 

Q. How is it bounded now on the south ? 

A. Now it is bounded by the lands and house which used to be- 
long to the deceased Dunn. 

- Q. And how is it bounded on the east? 
29 A. On the east by lands of the deceased Eugenio Lovato. 

: Q. Do you know the road which goes to the penitentiary ? 
A. Yes; I know the road which goes to Tesuque, which used to 
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be known as the Arroyo de la Bonanza, and the road which goes by 


Mr. Catron’s house. | 
Q. Do you know the house back — the Ortizs’ ? | 
A.: Yes, sir. : 
Q. Who lives in it now? 
A. William Garland. 


By the Court: Can’t you call his attention to the land in dispute 
and show that.it is the same land? 


By Mr. GILDERSLEEVE: 


Q. State if the lands in dispute are the same lands which Lavato 
occupied. | 

By the Court: I asked you to call his attention to the land and | 
describe it by the boundaries and see if that is the same Jand; you 
may ask him. 


By Mr. GILDERSLEEVE: 


Q. Did you hear my explanation to the jury of what the land 
was ? 

A. Yes, sir. : 

Q. Is that the same land occupied by Lovato and which is in 
dispute? 

A. Yes, sir. 

(Objection on the ground that the explanation to the jury is not 
in evidence. Objection overruled and exception taken.) 


A. It is bounded on the east by a street which runs by Mr. Catron’s 
house and on the north by the brewery. 


By the Court: 
Q. Now, do you know where the street is which goes to Mr. Catron’s 
house ? 
A. Yes, sir. | 
Q. Do hg know where the brewery is, owned by Mr. Probst and : 
occupied by him ? 
A. Yes, sir. | 
30 Q. Do you know where the street is that runs out towards | 
Tesuque, along where the Indian agency is, and those new : 
houses of Mr. Staab’s? * 
A. Yes, sir. | 
Q. You do know, do you? | 


A. Yes, sir. 
Q. Do you know, then, where the lands are occupied by Mr. East- 


man nae the Presbyterian houses—do you know where they are? | 

A. Yes, sir. 

Q. Now, was this land which you were speaking about that land 
or any part of it? | 

A. It is to the north of the houses now occupied by Doctor East- 
man, between that and the houses now occupied by Mr. Probst. 
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Q. And is it between those two streets? 

A. Yes, sir. 

Q. Didn’t it go clear down to the street which is on the west going 
out to the San rio? 


(Objection on the ground that it is leading and incompetent. Over- 
ruled and exception taken.) 


Q. Did it go down to where that road is now? 
A. On the west ? 

Q. Yes, sir; on the west. 

A. Yes, sir. 


(Map here exhibited to the witness, being the same map hereto- 
fore introduced.) ' 


A. North of Dunn’s house was a piece of land belonging to Dunn, 
and then this piece of Jand follows down here. 

By Mr. Catron: Which is the property in dispute? 

A. It is on the west side of these two properties. 


By Mr. GILDERSLEEVE : 
Q. Did you know the property in ’68, ’69, and ’70? 
A. Yes. 


Q. State who was in possession at that time. 
31 A. In that time I knew Mr. McFarland, from 1869 on. 
Q. Do you know how long Mr. McFarland remained in 
ion? 

A. I do not remember now, but until the time when Mr. Kirchner 
and Mr. Probst took possession of the property, and they began to 
have questions about the property. 

Q. you know the defendant, Mr. Probst? 

A. Yes, sir. | 

Q. Do you know whether he has been in possession of this prop- 
erty or not? 

. Yes, sir; afterwards. 

Q. When did he first take possession of this property, so far as 
you know? 

A. After they were questioning about it with Mr. McFarland. 

Q. What year did Mr. Probst take possession of it, to the best of 
your recollection ? 

A. In 1874 or 18785. 

Q. Has he been in possession of it ever since? 

A. I believe he has; I haven’t seen him; I don’t know about all 
the time he has been planting it. 


Cross-examination by Mr. Catron: 


Q. Mr. Ortiz, you say that McFarland was in possession of the 
property in this suit? 
Q The pre h is th 
e property in question in this suit is the property lying 
immediately south of the house of Garland, and no part of the 
property lying south of the brewery, but it is only that portion on 
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the property which was claimed by Eugenio Lovato; now, did you 
see Mr. McFarland in possession of that particular property, not 
lying west of Garland’s house, but lying immediately south of Gar- 
land’s property ? 
A. Not particularly in that part separate, but that together with 
some of the property. 
32 Q. Did you see him in possession of that particular piece 
of property which I have mentioned ? 
A. I wh I Aion 
Q. This particular piece of property of Eugenio Lovato lying be- 
tween the fence that runs down to where Mr. Eastman is and the 
_property occupied by Garland. 
~ A. Yes; I say I have seen him in possession of it with the other 
they were quarreling about. 
_Q. Now, how did you see him in possession of it ? 
A. He went into the premises by purchase ? 
Q. How do you know he went in by purchase? 
A. Because I was grown up, living in the plaza near by, and more 
particularly becanse Mr. Kirchner and Probst called my attention 
to it. 
Q. Did he exercise his possession over that property—not the 
— side, but the side which goes by the road which goes by my 
ouse ? 
A. He was there as minister ; I never saw him cultivate it. 
Q. On this piece of land which is vacant there, which lies next to | 
the road and immediately south of Garland’s, house, not south of | 
the brewery ; you never saw McFarland do anything on that, did 
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ou ? 
: A. No, sir; he never planted it; he lived there in the house. 
Q. You say that Mr. Probst first took ion of the property 
about the time he took possession of the brewery—this property in 
question ? 


A. They began to dispute afterwards. | 

Q. Do you know when Mr. Probst took possession of the brewery ? | 

A. I don’t remember the time; I remember from events which | 
took place. After Mr. Collins died Mr. Edgar turned over the brew- 

ery. 

© How long after Collins died ? 

A. I can’t say. 
33 Q. The same year? 
A. I can’t say whether it was a year or two afterwards. 
Q. Then, your memory is not good on that point? 
A. As to the turning over, no. | 
Q. How soon after Probst and Kircher took possession of the 
property did that dispute commence? 

° A. I don’t know. I know it must have been before, when Mr. 
Edgar was in possession, und much less when others were in 
session, and they wanted me to hunt up the deeds in the probate 
clerk’s office to help them. 

Q. Then, you cannot state when Probst and Kircher did first enter 
into possession of this land? | 
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_ A. All I can say is it was between 1874 and 1875. 
Q. Did they claim the land as their own? 
A. They stated that it belonged to them. 


CHARLEs M. ConkKLIN, being duly sworn, is examined by Mr. 
GILDERSLEEVE for plaintiffs. : 


Q. Mr. Conklin, do you know this land in dispute ? 

A. I can’t say that I know the ones in dispute. I know all the 
land which is there. 

Q. The land in dispute is the land which lies between the house 
of Baca y Ortiz and the Presbyterian church, north and south, and 
on the east by the road to the penitentiary. 

A. I know that land. 

Q. How long have you known it? 

A. Ever since I could remember anything. 

Q. Do you know when Eugenio Lovato died ? 

A. Yes, sir. 

Q. Do you remember when Hovey died? 

A. Yes. 

Q. Did you know Mr. McFarland ? 

A. I knew him. 

Q. Do you know whether he was ever in possession of that land 

or not? 
34 A. I know that he was in possession of part of that land, 
because I planted it for him on one or two occasions. 

Q. What years did you plant it for him? 

A. I think it was in 1870 or 1871. 

Q. Did you plant the piece of:land lying just this side of Gar- 


land’s house, where the house of Baca y Ortiz was? 


A. To the best of my recollection, I planted all of it that was in 
front of the house and clear back tv the church on this side. 

Q. Do you know now where the present house is that McFarland 
lived in? 

A. Yes, sir. 

Q. Now, state whether, on a line between that house and the house 
of Francisco Baca y Ortiz, you planted any of the lands. 

A. I stated that, to the best of my recollection; all that I can 
state under my oath is that I planted all on this side of the house. 

Q. State how this land was bounded at that time on the east and 
on the west. 

A. On the east with the road that goes to the penitentiary and on 
the west the same house in which Mr. McFarland used tolive; that 
house and where deceased Dunn lived are together. 

Q. On what road was that house? 

A. On the road which towards the church of San Rosario. 

Q. Called the road to Tesuque? 

A. Yes, sir; they call it the Tesuque road, and they call the other 
one on this side the Tesuque road also. ~ | 

By the Court: How was it bounded on the north? 

A. By some other land which is there. There is other land there 
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to the north, which I also planted two or three times for a man who 
was here named Edgar. 


Cross-examination by Mr. Catron: 


35 Q. Mr. Conklin, you say McFarland was in possession. 
How did he have the possession, if you know? 

A. Well, he was living there in the house and he told—I was 
working in that time with mules and used to plant, and he asked 
me to plant it for him. 

@. Did he inform you from whom he had the land, or how ? 

A. To the best of my recollection he told—I am not certain, but 
it seems to me that he had it loaned from a Mr. Bell. 

Q. What is the best of your recollection on that point? 

A. That is my best recollection on that point. 

Q. Do you know who Mr. Bell was? 

A. Yes, sir; I knew him; he was a lieutenant here. 

Q. Was he any relation of this man Edgar you have spoken of? 

A. As I understood it he was his son-in-law. 

G 


. A. Sura, being duly sworn, is examined by Mr. GILDERSLEEVE 
for plaintiffs : 


Q. General, do you know the land in question in this case ? 
A. Yes, sir. | 
Q. How long have you known it? 


A. Since 1870 or 1871? 
Q. Do you know who was in possession of it in 1870 and 1871? 


A. Mr. McFarland, I believe; in the year ’70 or 7I I saw him 
put — fence there. 

Q. Do you know where Mr. Garland now lives? 

A. Yes, sir. 

Q. Now, state whether hee know who was in possession of the 
land lying south of Mr. McFarland’s house up to where the Pres- 


byterian church now is? 
A. Well, I saw Mr. McFarland had it at that time. 


Q. What was he doing with it at that time ? 
A. I don’t remember whether he was cultivating it or 
36 not; I think he had it enclosed. 
Q. Did he raise nothing on it? 


A. I don’t know. 
Q. Did you ever have any conversation with him about it? 


A. Yes, sir. 
Q. Did he claim—— __, 


(Objected to. Objection sustained.) 

Q. State what McFarland said to you with reference to the prop- 
erty, if anything. 

(Objected to. Objection sustained.) 

Q. If Mr. McFarland said anything to you with reference as to 
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whether he was in possession of that property for himself or for 
somebody else—— 


(Objected to. Objection sustained.) 


Q. Have you seen Mr. McFarland there since 1870, and what was 
he doing there? 


By the Court: You may say what you heard Mr. McFarland say 
about this land. 


(Exception taken by defendant.) 


A. He said he was holding it for the Presbyterian board. 
Q. That was after he deeded it ? 


A. I suppose so. 
(Objection to any supposition.) 


A. I boarded with Mr. McFarland in 1870, from March to April ; 
often I came here—until about the middle of April, probably. 
Q. What time was it he had this land fenced? 
A. It was that summer. 
we Describe how that land run with reference to present land- 
marks. 
A. It run from the northeast corner of the Presbyterian 
37 _ fence up to Garland’s house, and about the other side, I don’t 
know anything about it; I don’t remember anything about it. 
Q. It was fenced on one side by the fence, and you state it was 
fenced by McFarland ? 
A. Yes, sir; that’s all I know about it. 
Q. What was Mr. McFarland’s business or profession ? 
A. Minister; a Presbyterian minister, I believe. 


By Mr. GILDERSLEEVE : 


Q. I understand you to say he had bought this property for the 
plaintiffs in this case ? 

A. I don’t know that he ever told uve that; he told me he held 
it for the Presbyterian board. I don’t know how he got it; he never 
told me he bought it, but I don’t know. 


Cross-examination by Mr. Catron: 


Q. You say you did not see McFarland cultivate this land ? 
A. No, sir. 


Q. Are you positive you saw a fence there that year ? 
A. Yes, sir. 


Q. Don’t you know the fence only extended from the Presbyterian 
church to the ? 

A. He had a temporary fence up there, which I afterwards re- 
moved myself; but he had a fence on the other side. 

Q. Did he have it fenced in ? 

A. Yes, sir. 

Q. Was it fenced on the west side ? 


A. It is my impression it was fenced on the west side. I think | 
he had a crop, but I am not sure. 
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Q. Now, General, don’t you know he didn’t have any crop? 
A. That may be; I can’t be positive whether he had a crop or 


not. 


Q. Don’t you know that somebody else had that land sowed that 


year ? 


A. That may be, too, but I know he claimed to me to be bossing 
it 


38 


Q. Didn’t he claim to have it loaned to him from Bell or 
Edgar? 


. Not that I recollect of. 


What year did you come out here as collector ? 
March, 1870. 

How long did you stay at McFarland’s? - 

1 staid there a month. 

March and April? 

Yes; about the last week in March and three weeks in April. 
Where did you go after that? 

To the hotel. 

Where did you room ? 

Roomed at the office. 

Well, where was that office at that time? 


. In Sena’s building. 


After you left McFarland’s and went to the hotel to board you 


didn’t go down there much ? 


A. 


I went there tochurch; yes; I went down there to visit friends— 


the Benedicts. 
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Q. 


A. 


Q. 


A. 


Q. 


>rOPO> 


You visited the Benedicts very often, did you? 
Well, once or twice a week. 
Once or twice a week ? 
Once a week, as much as that. 
Did you see McFarland put up a fence? 
I can’t say that I did. 
Then you can’t say who put up the fence there? 
Only what he told me. 
Did he tell you he put up the fence? 
Yes, sir. 
Swear to that positively ? 
Yes, sir. 
Q. When did he tell you he put up the fence? 
A. I don’t kuow; we used to walk around there and discuss 

upon the improvements and whose property this was or that. 
How was this land cultivated in 1870? 
I don’t remember. 
How was it cultivated in 1871? 
I don’t remember. 
What kind of a fence was it, that you recollect, between the 


Presbyterian church and Garland’s house? 


A. 
Q. 
A, 


Q. 


recollection is that it was a pretty rickety affair. 
What was it made out of? 

I think it was made of sticks. 

Wasn’t it an adobe fence? 
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A. I think not. 

Q. Wasn’t it an adobe fence with boards in it? 

A. That might have been. 

Q. What kind of a fence was there on the west side? 

A. I don’t remember; my impression is that it was with posts 
—s furks and with poles in the forks. 

Q. Don’t vou know there was an adobe fence there? 

A. Part of the way there was. , 

Q o you willing to swear that this pole fence was there at that 

time 

A. Yes; part of the way there was. 7 

Q. Was there any fence running from that northeast corner up 
to the street which runs by the hospital ? 

A. I could not say. | 
' 2 Don’t you know that the parsonage was fénced off from this 
ot 

A. My impression is there was a fence, but I gave no attention to 
it, and I shouldn’t have noticed this fence if my attention hadn’t 
been called to it by Mr. McFarland. 

Q. And this was in the months of March or April? 

A. It may have been then or later. I know such a conversation 

occurred. 
40 Q. While you were boarding there? 
A. Either then or a short time afterwards. 


By the Court: 


Q. General, when did you first see Mr. Probst in possession of the 
land in dispute ? 

A. I think it was 1873 or 1874, the first I remember of. 

Q. Well, can you tell, in 1875 and 1876, was it out at commons 
or was it fenced ? 

A. I think Mr. Probst had it in possession in 1875 and 1876; I 
am sure he did in 1875. I called the parson’s attention to it in 
1875 and we had some conversation about it in 1875, and Mr. 
Probst had the possession of it in 1875. 

Q. What conversation did you have with Mr. Smith about it? 


(Objection on the ground that it is immaterial and incompetent. 
Objection overruled and exception taken. 


A. It was with reference to who it belonged to. I think I was 
acting as trustee for the church or something. These older citizens 
will remember that I raised a subscription and built the house up, 
and some twenty-five hundred dollars, and furnished it very nicely 
for the parson. Mr. Smith asked me about that Peayed and I 
said I didn’t know anything further than what Mr. McFarland 
told me. 

Q. Did Mr. Smith then claim that for the church? 


(Objection on the ground that it is immaterial and incompetent. 
Objection overruled and exception taken. 


A. Mr. Smith was seeking information from me. 
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Q. Wasn’t that as late as 1876? 

A. I think it was in 1875. 

Q. Gen. Smith, don’t you know that this Presbyterian Church 
cliamed all there as their property ? 

A. I understand it so, and in conversation with Mr. Smith—— 

Q. That is not the point; did they claim it? 

A. I think they did. 


eect made, no attention paid by the court, and an exception 
taken. 


41 Q. Mr. Smith was in charge there, wasn’t he? 
A. Yes, sir; I raised a subscription and put up the house 
and furnished it and put a paling fence. 


By Mr. GILDERSLEEVE : 


Q. Gen. Smith, do vou know what a fair valuation of that prop- 
_erty per year is worth ? 

A. I am nota judge of the value of property of that kind per 
» year; if ithada ed house on it I could tell you what it would 
rent for. 


CHARLES H. GILDERSLEEVE, being duly sworn, testified on behalf 
of plaintiffs as follows: 


In 1876, at the instance of Mr. Smith—— 

By the Court: What Smith are you referring to? 

A. I am referring to Mr. Smith, pastor of the Presbyterian Church, 
agent at the time for the plaintiffs in this case. 

By the Court: What year was that? 

A. In 1876. I went on his behalf to Mr. Probst. Mr. Probst re- 
fused to deliver it up, stating that he was in possession of it and had 
been since 1873 ; I think he told me in 1873. 


Cross-examination by Mr. Catron: 


Q. Mr. Gildersleeve, are you one of the attorneys in this case ? 

A. Yes, sir. 

Q. You have taken this case on shares, haven’t you? 

A. No, sir. 

Q. Haven’t a contract with plaintiffs in this case to receive a por- 
tion of the land as your fee in this case ? 

A. No, sir; I have no interest in the land—present, prospective, 
or future. 

Q. You have no distinct recollection of what Mr. Probst did tell 
you as to dates ? 

A. My recollection is — clear; yes. 

Q. He a op he had been in possession of it since when ? 

A. My present recollection is that I went there in 1876, 

42 and he told me that he had been in possession of it for three 


years. 
Q. Didn’t he tell you that he had been in possession of it for more 
= _— yers ? 
o. 
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Q. Your recollection is quite clear on that point? 
A. Quite; I recollect distinctly he wanted to show me what his 
claim was, what his title was, and I wouldn’t look at it. 


CHARLES M. ConkKLIN recalled. 


Q. What is the value of that land, the use of it per year? 

A. What land do you mean ? 

Q. The land in question in this case; the strip of land lying be- 
tween Mr. Garland’s land on the north and the McFarland house on 
the south—the eastern half? 

A. Well, the crop which could be raised there would be worth not 
over twenty-five or thirty dollars. 


Cross-examination by Mr. Catron: 


a oo say the crop would be worth that? 
. Yes. : 

Q. What would it be worth to cultivate that crop? 

A. When I plowed I used to charge five dollars a day for plowing. 

Q. Well, if you got about twenty-five dollars for that crop, about 
how much would it cost to raise that crop at the regular prices? 

A. I have been planting many years, and it generally costs more 
ne things in shape and raise it than what you get here in Santa 


Q. Then the net value of the crops, after deducting the cost, would 
be nothing? | 

A. Sometimes it turns out that way; sometimes you geta crop. 

Q. Is not that a place where you found trouble on account of 

water ! 
43 A. The water is scarce there. 
Q. And didn’t the crops sometimes fail there? 

A. Sometimes it does, when the season is dry. 

Q. Didn’t the crop fail there the year before you cultivated it? 

A. I couldn’t say. I haveseen thecrops there in that land some- 
times when they wouldn’t raise anything. 


By the Court: 


Q. Can you tell, Mr. Conklin, what share of the crop the land 
draws—if you take land on shares, what part the land draws? 

A. I don’t understand. 

Q. What part of the crops do you give the owner of the land? 

A. Half, provided they planted it for you; if you planted it, 
then one-third. 
— Then, if you took the land and did all the work, you give one- 
third. 

A. Yes, sir; that’s it. 


(Plaintiffs close.) 
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CHARLEs M. Conk In, being duly sworn, was examined on behalf 
of defendants by Mr. Carron. 


Q. Mr. Conklin, you have been sworn, have you? 

A. Yes, sir. 

Q. Are you acquainted with the piece of property lying between 
William Garland’s house and the fence running east and west with 
the line of the house formerly occupied by the Presbyterian min- 
ister ? 

A. Yes, sir. 

Q. In the years 1869 and ’70 and ’71, stute, if you know, who oc- 
cupied and cultivated this piece of land. 


(Objected to. Objection overruled.) 


Q. State, Mr. Conklin, who had the possession of it. 
A. Edgar and Bell asked me, I think, in the years 1869 and 1870 
to plant it for them. I planted it two or three years. 
é This land that I mention? 
A. Yes, sir. 

Q. Did you plant it for them ? 
A. Yes, sir. 
Q. State now whether or not they claimed to own that land at that 
time—they or either of them. 

A. I saw them in possession of the land. 

Q. Did they at the time they asked you to cultivate the land claim 
it as theirs? 

A. Yes, sir. 

Q. You saw them ini possession of that land before that time ? 

A. Before and after that time I saw Mr. Edgar there. 

Q. Can you remember now how many years you cultivated it for 
them ? 

A..I cannot be positive, but I think 1869, 1870, and possibly 
1871. : 
By the Courr: What years was it you cultivated it for McFar- 
and ? : 

A. I plowed for Mr. McFarland in 1870, and I think also in 1869; 
I want to explain; one of the yearsI planted for Mr. McFarland ; 
I planted from McFarland’s house back of there; I plowed a piece 
back of there which Mr. McFarland told me Bell had loaned to 
him. : 

Q. Who, if anybody, had possession of this land after you .culti- 
vated it for Edgar ? 
site After Edgar left here I saw Probst and Kirchner in possession 
of it. 

Q. Well, do you know whether they occupied it, claiming it as 
their own? : 

A. Yes; they claimed it as their own. 

Q. Did you have a talk with them about it? 

A. Yes, sir; I haye spoken several times to Mr. Probst and Kirch- 
ner about it. 

Q. And what did they say about who the land belonged to ? 
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45 A. They told me they had bought it from Bell. 
. Q. They claimed it as their own, did they? 
A. Yes, sir. 


Cross-examination by Mr. GILDERSLEEVE: 


2 — told you they had acquired it by purchase from Bell, did 
they 
A. Yes, sir. 


Avuaust KIRcHNER, being duly sworn, is examined on behalf of 
defendants by Mr. Catron: 


Q. Were you a member of the firm formerly Probst and Kirch- 
ner 

A. Yes, sir. 

Q. Are you acquainted with the house of William Garland, which 
William Garland now owns, close to Gen. Smith’s and my house 
there ? 

A. Yes, sir. 

Q. Are you acquainted with the strip of land lying south of 
William Garland’s house and down to the fence running to the 
Presbyterian parsonage, lying on the street going up to my house? 

A. Yes, sir. 

Q. Who possessed that property in 1871, and from that time to 
the present ? 

A. Probst and Kirchner. 

What time did Probst and Kirchner take possession of that 
and ? 

A. Mr. Edgar and Bell pawned it to us, I think, in 1868; we had 
it, I believe, one year; then Mr. Bell and Mr. Edgar turned the 
property over to Probst and Kirchner. 

Q. Then about what year did Probst and Kirchner take posses- 
sion of it? 

A. In 1869 or 1870. 

Q. You received it you say in 1869 or 1870 from Bell and Edgar? 

A. Yes, sir. 
46 Q. Then from the time you received the possession from 
Bell and Edgar, who had the possession up to July, 1881? 

A. Probst and Kirchner. 

Q. When you received that property from Bell and Edgar, state 
whether they claimed that they owned it or not. 

A. Yes, sir; they claimed that the property belonged to them. 

Q. Were they in possession of it at that time? 

A. Yes, sir. 

Q. From the time you received the property from Bell and Edgar 
did anybody else besides yourselves have possession of that property 
up to the present time ? 

A. Nobody at all. 

Q. State whether or not you and Probst claimed that as your 
property up to July, 1881. 

A. Yes From a little house back—a back-house—it belongs to 
Probst and Kirchner. 
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Q. I mean the property which lies on the street which goes up to 
my — 
A. Yes. 


Cross-examination by Mr. GILDERSLEEVE : 


Q. Do I understand you to say that you had a mortgage on that 
property from Bell and Edgar? | 

A. Yes; Probst and I had that property responsible for our 
money. ; 

Q. Did you have a mortgage? 

A. No; they said that property should be responsible for our 
money. 

Q. Was there a mortgage in writing ? 

A. I don’t know; I don’t know whether there was or not. 

Q. What did they owe you for? 

A. For loaned money. 

Q. How much? 


47 A. I believe it was about $2,100 and something; I don’t 


remember. 

Q. Was it on a promissory note? 

A. Yes; it was a note. 

Q. Now, Mr. Kirchner, don’t you know that he gave you a mort- 
gage, and you employed Mr. Breeden as your lawyer to foreclose that 
mortgage ? 

A. No, sir; I employed Mr. Elkins. 

Q. Isn’t it true that a mortgage was foreclosed and the property 
bought in at public sale? 

A. I don’t remember that. 

Q. Well, now, if there had been a mortgage and they turned it 
over to you, was it the same property or not? 

A. I think it was the whole outfit. 

Q. Well, did Bell and Edgar undertake to turn over to you any 
more than they owned ? 

A. No; I believe they turned over what they owned. 

Q. They didn’t undertake to turn over to you anybody else’s prop- 
erty? 

A I believe not. 

Q. You say that this strip of land lying next to Mr. Garland’s 
house was in the possession of Bell and Edgar at one time? 

A. Yes, sir. 

Q. What did they do with it? 

A. I believe they planted it. 

Q. Did you ever see them plant it? 

A. I never went there. 

Q. You just think they planted it? 

A. Yes, sir. 

Po tae far as you know, Mr. McFarland was not in possession 
of it 

A. I believe not; Mr. Bell said it was his property, and we 
looked upon Mr. Bell asa big gentleman, and he said it was his 


property. 
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48 Q. Did you plant this property in 1871? 
A. Yes, sir; in 1871 and 1872. 

Q. Now, wasn’t it 1873 ? 

A. No, I don’t remember that. 

Q. It is possible it might have been ? 

A. We commenced the first year. I think it was in 1871 we put 
some barley on it. 

Q. Haven’t you said that Mr. Probst took more of that land than 
belonged to him ? 

A. I told you-—— 

Q. Haven’t you said that Mr. Probst had taken more land than 
belonged to him ? 

A. Yes, sir; I say it right now. 

Q. About how many varas more do you think Probst had taken 
than belonged to him ? 

A. About twice the width of this room. 

Q. You think he has taken about that much more than he should 
have taken ? 

A. Yes, I told him so. 


Redirect examination by Mr. Catron: 


Q. Mr. Gildersleeve, will you let me see your map? 
(Mr. Gildersleeve hands map to Mr. Catron.) 


Q. Now, Mr. Kirchner, will you please look at this map. This 
is the street running up by the a ; here is the house oc- 
cupied by Mr. McFarland and Dunn. Now, state on this ma 
where the place is that you think Probst has taken too much land. 

A. Right here, where you go from here to the brewery. 

Q. This is a street running down by the Indian agency. 


By Mr. GILDERSLEEVE: 


Q. Now, mark on the map there where he has taken and how 
much. ' 
A. I can’t do that; it is about twice the width of this room; 
there is a little house there. 
Q. From one road to the other? 
49 A. Yes. 


By Mr. Carron: 


Q. Do you think he has taken about twice the width of this house? 

A. Yes, sir. 

Q. Bell and Edgar did not deliver you the possession of that land? 

A. Once I pico ta and he showed me, and I told Probst where 
—— was, and he said no, and I didn’t want to quarrel with 
Pro 

Q. The balance of the property was turned over to you by Bell 
and Edgar? 

A. Yes, sir. 


* 
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CHARLES Prosst, being duly sworn, is examined on behalf of de- 
fendant by Mr. Catron. | 


Q. Mr. Probst are you acquainted with the pieces of property ly- 
ing south of Garland’s house, along the street down the Presbyterian 
fence? 

A. Yes, sir. 

Q. State who has possession of that property now. 

A. I have. 

Q. State how long you have had ion of that property. 

A. We had it since 1871—since the spring of 1871. 

Q. State whether or not you have occupied and possessed it all of 
that time. 

. All the time. 

State from whom you received that property. 

We received it from Edgar and Bell. 

State whether they had the possession of it before you received 


. They bad. 

. How long had they had possession of it before you received it? 
Four or five years. 

. State whether they claimed it as their own before you received 


it. 
50 A. They did. 
Q. State whether ou and Kirchner have claimed it as 
your own since you received it. 

A. We have. 

Q. = any one had possession of it since you received it? 

A. No. 7 

Q. State whether you ever had any question about it with Mc- 
Farland, the Presbyterian minister. 

A. Not a word; we were friends together, and I was there every 
week, but we never had a word about it. 

Q. State whether he ever claimed or stated that he held that 
property for himself or for the Board of Trustees of Domestic Mis- 
sions. 

A, No. 


O>POor OF>op> 


Cross-examination by Mr. KNaEBEt: 


Q. How long have you lived in Santa Fé? 
A. Since 1859. 

Q. Where do you now live? 

A. In Santa Fé. 

Q. In what particular place? 

A. In the northern part of Santa Fé. 

Q. Do you live right by the brewery ? 

A. Right in the brewery. 

Q. ag is on the north boundary of this land ? 
A. No. 

Q. How far from Mr. Garland’s do you live? 
A. They are my neighbors just above there. 


i a a 
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Q. How long have you lived there? 

A. I have lived down in the house there since 1878. 

Q. Who lived there before you? 

A. My men—brewers that I had at that time. 

Q. Did you carry on the brewery business ? 
51 A. I did; I and Kirchner together. 
Q. How many years did you carry on the business there 

before you took up your residence there? 

A. Six or seven years, I believe. 
_ Q. Did you build the brewery ? 

A. It was built already before I took possession. 

Q. Who occupied it? 

A. Bell and r; before them Henry Ruhe, who built it. 

Q. Who was Bell—Montgomery Bell? 

A. No; William Bell; he was — officer in the army, and son-in- 
law of Edgar. 

Q. You had no connection with Bell and Edgar’s business at that 
time, did you ? 

A. No; but were friends together. 

Q. Did you know Joab Houghton ? 

A. Oh, yes. 

Q. You remember his selling some land—turning over some land 
in that vicinity to Mr. McFarland ? 

A. Not that I know of. 

2. = you remember Joab Houghton having any land near there? 

Oo 


Q. Did you know Mr. Capt. Webb—Nathan Webdb? 
. No. 
2. Did you know John W. Dunn? 


. Yes. 
Q. Where did he live? 

A. He was living in that little house which they have torn down 
now, right back of my property. 

Q. How far from the brewery was his house? 

A. About one hundred or two hundred yards. 

Q. How long did he live there? 
52 A. I don’t know how long he was living there. 
Q. Did you know Mr. Maurice Schwartzkopf? 

. I did know him. 

Do you remember of his selling Dunn’s land ? 
don’t remember. 
Don’t you remember that Schwartzkopf lived there ? 
. He never lived there. 
Where was Dunn’s land? 

I don’t know ; [ never bought any from him. 

You knew where he was living? : 
. I knew where his house was. 

Didn’t he cultivate land there? 
A. I don’t know; he was a clerk of O. P. Hovey’s. 
Q. Don’t you know as a matter of fact that Dunn held land just 


south of the brewery ? 


>POPOD> 


OPoPo 


36 | CHARLES PROBST VS. 


A. I don’t know; I know there was land between his house and 
the Presbyterian church, but I don’t know whether it was his land 
or not. 

Q. Did you know Dolores Garcia? 

A. No; I wasn’t acquainted with ladies at that time. 

Q. What persons did you know as being in the vicinity of the 
brewery when Bell and Edgar were there? 

A. I was not the inspector of the families that lived there at that 
time. : 

Q. Were you inspector of Bell and Edgar’s families ? 

A. I know that they lived there, in the same property where I 
am living now. 

Q. Do you know what land Bell and Edgar occupied ? 

A. Yes. 

Q. How far did their land extend north of the brewery ? 

A. Down to the Arroyo. 

Q. Did they have a fence where the brewery was? 

A. They had a kind of fence. 
53 Q. Did that extend from the road to the penitentiary to 
the other road to San Rosario? 

A. You asked me about the north? 

Q. No, I didn’t. Did they have a fence running by the brewery 
from one road to the other? 

A. From the brewery south they had a fence. 

Q. Did they not have a fence extending from the Tesuque road, 
the Santa Rosario road to the east ? 

A. What kind of a fence? 

Q. From west to east. 

A. They had no fence from the west to the east. 

Q. Are you sure of that? 

A. I am sure of that. 

Q. Describe the brewery building, where it was when occupied by 
my is and Bell, with respect to its adjoining fences. 

. I can only describe it as the place where I live. From my 
house up to the brewery we own some land to the north, and from 
there over to the property of Dunn. 

Q. You are sure there was no fence that joined the brewery ? 

A. There was no fence there. 

Q. When did you first have business with Bell and Edgar with 
respect to this land; how long befure you went there to live? 

A. I believe it was in 1867 or 1868 Mr. Bell told me to come 
along and he would show me what he had planted on his land— 
the same land now in question. 

Q. How many years after that did you loan him money? 

A. We loaned him money in 1868, I believe. 

Q. Did you loan him money after 1869 ? . 

A. I believe I loaned him money afterwards, when he went away. 

Q. Did ae loan him money in 1871? | 

. No. | 
54 Q. Did you loan him money or did Probst and Kirchner 
loan him money? : 
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A. Probst and Kirchner; but I was the person who gave him the 


met 
ow much did you loan him? 

rs A thousand one hundred or a thousand two hundred; some- 
thing like that. 

2. = that the most he owed Probst and Kirchner at a time? 

+ 
Q. — a thousand and two hundred dollars, you say ? 
es 

Q. It wasn’t over two thousand dollars? 

A. I am sure. 

Q. You are sure it wasn’t twenty-one hundred dollars? 

A. I am sure of that. I know nothing of that. 

Q. Then, if Mr. Kirchner said it was twenty-one hundred dollars, 
he was mistaken? 

A. Yes, sir. 

Q. What evidence did he give you of this money? 

A. A note. 

Q. What year was it he gave you a note? 

A. In 1868 or 1869. 

Q. You say he gave you that first? 


A. Yes. 
Q. What did he 4 gt you secondly ? 
A. A mortgage lieve. 


Q. What ivoser wrote the mortgage? 
A. I don’t know. 
Q. Did you have that mortgage in your possession ? 
A. Yes; but it is lost. 
Q. Did you ever have it recorded ? 
55 A. I don’t know whether it was recorded. 
Q. How long did you have it in your possession ? 
A. Up to 1874 or 1875. 
Q. Did you collect anything upon it up to that time? 
A. Nothing was collected, because the property was turned over 
in 1871. 
Q. Was the mortgage made by Bell and Edgar both? 
A. Bell and his wife. 
Q. Did he es you any other paper after that? 
A. No; only the deed 
Q. And did you have | possession of the deed ? 
A. Yes; but it is lost. 
Q. Yt you have it in your hand ? 
es. 
ry How long did you have it before it was lost ? 
A. I don’t know when it was lost; I think it was lost in 1878. 
Q. Was the deed recorded ? 
A. I don’t know. 
Q. Did you consult any lawyer about that transfer of property ? 
A. Col. Breeden knows something about it. 
Q. What do you mean b = knowing something about it? 
A. I believe he saw the 
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Q. Did the transaction go through under his advice? 

A. I dap’t know whether it went through under his advice or not. 

Q. Is that deed recorded ? 

A. I told you I didn’t know. 

Q. In whose name was that deed? 

A. In Probst and Kirchner’s: 

Q. Does that deed express the whole of the transaction between 
you and Bell and Edgar ? 

A. I don’t believe it does. 
56 Q. It is a deed of property, is it? 
A. I think it was. 

Q. Don’t you know it is a deed of property ? 

A. I think it is. 

Q. Don’t you positively state it is? 

A. To be sure, it is a deed or it wouldn’t be called a deed. 

Q. Don’t you know it is a deed of the property that was mort- 
gaged you and Kirchner, as you have testified? 

A. Yes. 

Q. And the fact of it is, Mr. Probst, is it not, that having loaned 
money to Bell and Edgar, Probst and Kirchner took from them a 
mortgage upon certain lands as security fur that loan? 

A. Yes, sir. 

Q. Is it not also a fact that Bell and. Edgar, not being repared 
to pay that mortgage in money, made in full settlement of the mort- 
gage a deed to Probst and Kirchner in full settlement of the mort- 
- gage? 

A. No. 

Q. What is the truth, then, with reference to that deed; what is 
the fact with reference to that deed, if it wasn’t given on the mort- 
gaged land? 

A. The mortgage was for some other property, including the 
same 

Q. ‘And the deed was for a part of the propert 

A. The deed was given, 1 think it was in the hana court, to an- 
other party, and not to us. 

a. Was the deed given in settlement of the mortgage? 

. It was given partly in settlement of the mortgage. 

. Did the deed include all the mortgaged property ? 
What you want now? 
. I want the truth. 
ay ay a ve tag , 
id the include all the mortgaged property ? 
57 A. * think as RO SeaEIS 
Q. You the was given to another party ? 

A. We gota a from another ae Kid 

Q. Then when you said ‘Probst and Kirchner got a deed from Bell 
and Edgar—— 

A. I didn’t say that. 

Q. Who was the other party ? 

A. That has nothing to do with the case now. 

Q. Who was the other party ? 
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A. Guttmann. 

Q. When you spoke of a deed of Bell and Ed r—when you first 
fn * of that deed—did you mean a deed they had given to Gutt- 
mann? — 

A. That was a mortgage deed. 

Q. Then the deed to Guttmann was not an absolute deed, but a 
mortgage ? 

A. It was a deed of the property. 

Q. It covered the property 7 

A. It covered the whole property. 

Q. What do you mean by a it a mortgage deed ? 

A. It was a mortgage we had. 

Q. Didn’t you say just now that the deed Guttmann had was a 
mo 
A. No, sir; I did not. 

2 Was the deed “igen to Guttmann in payment of the mortgage? 

A. (Addressing the court). I don’t know how long they will go 
On ; i want to know if they are going on until to-morrow morning. 

Q. Was the deed given to Guttmann in payment of the mortgage? 

A. We had the mortgage on the property, and then after that the 
Property was sold and Guttman got the deed. 

ho made the deed to Guttmann ? 
A. The court. 
58 Q. a Guttmann made the deed to Probst and Kirchner? 
A. Yes 
Q. And that’s what you mean by turning over the property ? 
A. We had the property in possession before that under the mort- 


> Was that the mortgage sale which Mr. Breeden made as mas- 
ter of this court ? 
. I don’t know. 
Who made the sale? 
. I don't know. 
. It was made in court, though, under the court decree ? 
. I believe so. 
. And the property was sold at public sale ? 
. I believe so. 
And did you then give up possession of the property ? 
It was bought in for us. 
And you have claimed title ever since that sale? 
We claimed i it before, and after that we had it. 
ag ay wee it before ? 
e had possession. 
You claimed it before under your mortgage ? 
. Yes. 
Q. And then, after the mortgage sale, you claimed absolute title, 
did you ? 
A. We got the title. 
Q. And that is the title you have claimed under? | 
A. I think so. I don’t remember now, because I haven’t got the 
deeds. 
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Q. You haven’t got the mortgage or deeds; you didn’t want any 
property that didn’t belong to you? 


59 A. No, sir. 
Q. You went into possession of property that had been mort- 
eR you? 
. Yes. 


Q. That mortgage was foreclosed in this court? 

A. I don’t know. 

Q. And you acquired title to the property under the deed which 
came from the court to Guttmann? 

A. Yes. 

Q. And that constitutes all of your claim, does it not? 


.-. Redirect examination by Mr. Catron: 


Q. You claim to own all the property in question, don’t you ? 
A. Yes, sir. 
Q. And you have claimed that ever since the spring of 1871? 
e By the Court: You must not go over the same ground, Mr. 
atron. 


GENOVEVA VINCENT, being duly sworn, is examined for defendant 
by Mr. Catron: 


Q. Mrs. Vincent, do you know where William Garland lives in 
this ra ? 

A. No. 

Q. 4 you know where a house is that I am building? 

. Yes. 

Q. Do you know the house which is just south of that? 

A. No; I do not. 

Q. Do you know the house which used to be occupied by Francisco 
Baca y Ortiz? : 

A. Yes. 

Q: Do you know the piece of land lying south of that, between 
it and the house where the Presbyterian minister lives? 

A. I know it. 
60 Q. Did you ever have possession of that property? 
A. Yes, sir. 

©. At what time? 

A. In 1864 and 1865. 
. Q. When you had possession of it did you claim it as your own ? 

Q. Did'you deliver th possession of bod 

Q. Did you deliver the ion of it to an ? 

A. To Mr. Bell. ee 

Q. State whether Mr. Bell was an officer in the army or not. 

A. I believe he was. 

Q. Did you know Mr. Edgar? 

A. Yes, sir. 

Q. Was he any relation to Mr. Bell? 

A. He was his father-in-law. 
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Q. During the time you occupied that property, in 1864 to 1867, 
did you say? 
A. 1864 to 1865. 
a During that time did anybody else claim or occupy that prop- 
erty 
A. No, sir. 


Cross-examination : 


Q. From whom did you buy that property ? 

A. Mr. Conklin. ! . eee 

Q. What Conklin ? 

A. The old man, Santiago. 

Q. To whom did you sell it? 

A. To Mr. Bell. 
PE a. Ocape Mr. Conklin give you a deed when you bought it from 

im 

A. Yes, sir. 

Q. Well, you say you turned it over to Mr. Bell? 

A. Yes, sir. | 

Q. Did you give him a deed for it? 
61 A. I made a deed for it. 
Q. Do you know where Probst’s brewery is ? 
A. Yes, sir. 

Q. Was it to the east or west of that property—the brewery ? 

A. What property ? 

Q. The property that you owned ; did it lie east or west of Probst’s 
brewery ? 

A. I think it is on the west. 

Q. Didn’t it run also north of the brewery ? 

A. Yes. 

Q. It was the same property that Bell and Edgar built the brewery 
on, was it not? 

A. Yes, sir. 

Q. That is the property you sold to Mr. Bell, wag it not? 

A. Yes, sir. 


Redirect examination by Mr. Catron: 


Q. Was that all the property, or was any property south of it, that 
you sold Bell? 
A. There was some other property all around the brewery that 


we had bought—north, south, east, and west. 


Q. Who had the ion of the property lying in the direction 
from the brewery seaaeie the Presb te ae church, between it? 

A. I had the property ; that is what I bought from Mr. Conklin. 

Q. How far did your property extend from east to west? 

A. From this side up to the road which goes to the church, and 
on the other side there was no road, but some old walks; there is a 
road now? 

Q. On this side or the other side? 
62 A. The other side, where there is a street now. 
6—384 
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Recross-examination : 


Q. Didn’t Eugenio Lovato have some land there? 

A. I didn’t know him. 

Q. Didn’t you know Mr. Dunn—John W. Dunn? 

A. Yes, sir; I knew him. 

Q. Didn’t he have any land there? 

A. I didn’t know him to have any more land than his house. 

Q. Which way from your house was his house? 

A. On this side, I think; I can’t tell exactly. 

Q. Wasn’t Mr. Dunn’s house between Probst’s brewery and the 
Presbyterian church ? 

A. Dunn’s house was between the Presbyterian church and my 
property which I bought. 

Q. Did Mr. Hovey have any land there? 

A. I don’t know whether that was his land I bought or not. I 
bought it from Mr. Conklin. 

Q. Do you know Mr. Russell ? 

A. No, sir. 


The MON was then offered in evidence on behalf of plaintiffs 
by Mr. Knaebel in rebuttal: 


By Mr. KNAEBEL: We offer in evidence mortgage of Mr. Mc- 
Farland of the property while he was in possession. 


(Objected toon the ground that it is not proper rebuttal, and 
on the same grounds as those upon which the other records were 
objected to. Objection overruled and exception taken.) 

(Objected to on same grounds: as above stated. Objection over- 
ruled and exception taken.) 


The first is a mortgage made in March, 1870, by David F. Mc- 
Farland and Amanda R., his wife, to a Bell, to 

63 secure a note, dated March 8, 1870, made by +. McFarland 
to the order of Montgomery Bell for the payment of $614.60, 
conveying property in Santa Fé bounded on the north by the lands 
of Francisco Baca y Ortiz, on the south by Cuaiio de la Muralla, on 
the east by the street or road that runs to the north to the terri- 
torial penitentiary, and on the west by the road to Tesugque, being 
the same lands conveyed by Jesus Garcia to Oliver P. Hovey in 
1859, the same being referred to as all the following-described real 
estate now in the possession of them, the said parties of the first 


rt. 

Ain another mortgage, dated the first day of May, 1870, between 
David F. McFarland and wife, parties of the first part, and Fran- 
cisco ——, conveying all that l of land bounded on the north 
by lands pertaining to the said brewery, lately the property of Bell 
and Edgar, on the east and south by the lands and house of the 
Presbyterian Church, and on the west by the road leading to the 
pueblo of Tesuque. 


(Objected to on same grounds as above stated. Objection over- 
ruled and exception taken.) 
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Here is another mortgage, dated June 6, 1871, made by McFar- 
land and wife to Montgomery Bell, on the same land last described. 


Cuares M. PHI tips, being duly sworn, is examined for plain- 
tiffs by Mr. KNAEBEL: 


Q. Mr. Phillips, you are the clerk of this court ? 

A. Yes, sir. 

Q. And have you charge of its records? 

A. I have. 

Q. Did you hear the testimony of Mr. Probst respecting foreclosure 
proceedings ? 

A. I did. 

Q. State whether or not you made any examination for such pro- 
ceedings in 7 suit by Probst and Kirchner or either of them 
against Bell and Edgar or either of them. 

A. I have. 

Q. Have you been able to find such ? 
64 Ba I could not find any record of any proceedings of that 
ind. 


ATANASIO Romero recalled and examined by Mr. KNAEBEL: 
By Mr. Knarpec: I call for Book A of Mortgages page 209. 


_ This is a record of mortgage from Bell and wife to Probst and Kirch- 


ner. 


a re to on the ground that it is not proper_rebuttal to the 
defence set up by the defendant, and on the same grounds as to the 
other records. Objection overruled and exception taken. Record 
of mortgage read to jury.) 

Which said record purports to be the record of a mortgage exe- 
cuted by William H. Bell and Mary Bell, his wife, of Portland, in 
the State of Oregon, in favor of Charles Probst and August Kirch- 
ner, under date of March 6th, 1871, to secure the payment of a prom- 
issory note, bearing even date therewith, made by one James M. 
Edgar, for the sum of $1,139.91, payable six months after date to 
order of Probst and Kirchner, with interest at the rate of twelve per 
centum per annum from date, and covers the following-described 

roperty, to wit: “A certain lot or piece of land situated, lying, and 
ing in the city and county of Santa Fe, Territory aforesaid, to- 
ether with alland singular the improvementsand buildings thereon, 
ound as the city brewery, and bounded on the north .by lands of 
—— ——-; on the east by the property of Kirby Benedict and Luis 
Baca; on the west by the road that leads from the plaza of the city 
of Santa Fé to Tesuque, and on the south by the property of D. F. 
McFarland.” | 

Now, Book F of Deeds, pages 127 and 130. We now offer a deed 
executed by Probst and Kirchner under the power of sale in this 
mortgage to Adolph Guttmann and then a deed from Guttmann 
back to Probst and Kirchner, the first recorded on 127 and the sec- 


ond on page 130. | 
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(Same objections as above. Overruled and exception taken. 
Records read to the jury.) 


The first of said records purports to be the record of a deed dated 
November 24th, 1871, and is executed by Charles Probst and 
65 August Kirchner in favor of Adolph Guttmann for the fol- 
lowing-described property, to wit : 
“A certain lot or piece of land, with all and singular the im- 
rovements and buildings thereon, known as the city brewery, 
unded on the north by lands of —— ——-; on the east by the 
property of Kirby Benedict and Luis Baca ; on the west by the road 
that leads from the plaza of the city of Santa Fé to Tesuque, and on 
the south by the property of D. F. McFarland,” and purports to be 
made in pursuance of the power of sale contained in the mortgage 
made by William Bell and Mary Bell, his wife, on March 6th, 1871, 
in order to secure the payment of a certain promissory note, in favor 
of Probst and August Kirchner, for the sum of eight hundred dol- 
lars, signed by James M. Edgar and Eliza Ann Edgar, his wife. 
The second of said records purports to be the record of a deed 
made by Adolph Guttmann, dated November 29th, 1871, in favor 
of Charles Probst and August Kirchner, and covering the same 
property described in the record of deed from Probst and Kirchner 
to Guttmann, already introduced in evidence. 


By Mr. KNaEBEL: Now, I call for Book “D” of Deeds, page 107. 
This is a deed of conveyance, dated 17th day of July, 1865, made 
by Genoveva Archuleta de Ruhe for land of herself and as a 
guardian of her infant child, William H. Bell. 


(Same objection. Overruled and exception taken.) Record of 
deed was then read to jury. 


Which said record papers to be the record of a deed dated July 
17th, 1865, made by Geneveva Archuleta de Ruhe for herself and 
as a guardian of her minor child, Carlota de los Dolores Ruhe, in 
favor of William H. Bell, and purports to have been made in pur- 
suance of a certain decree of the United Stutes district court of the 
first judicial district of said Territory and county of Santa Fé, at 
the March term, A. D. 1865, thereof; which said decree is set up in 
full in said deed, and the property covered by said deed, as described 
in said decree and also in said deed, is as follows, to wit: 
“All that tract of land, with the brewery, dwelling-house, 
66 and other improvements thereon, situated in the city and 
county of Santa Fé and Territory of New Mexico, and more 
ester! described as follows: A certain piece or parcel of land’ 
unded on the north and east by the lands herein secondly de- 
scribed, on the south by lands of John W. Dunn, and on the west 
by a street leading in a northwesterly direction from the Baptist 
church towards an arroyo and the chapel of Nuestra Seiiora del 
Rosario, this being the same property purchased by Mr. Ruhe, hus- 
band of the said Genoveva Archuleta de Rhue, now deceased, dur- 
ing his lifetime from Marcelino Salas; second, another tract of land 
situated in the same city, county, and Territory, being the same 
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land acquired by purchase by the said Henry Ruhe, now deceased, 
from Simon we 9 and John Gwyn, Junior, administrators of the 
estate of Oliver P. Hovey, deceased, and described as follows, to wit : 
Beginning at a point on the road leading from said city to Pueblo 
Fy where said piece of land corners with the property above 
first described, thence running eastwardly, parallel with said last- 
mentioned property, to its northeast corner two hundred and sev- 
enty-three feet; thence sixty-five feet, more or less, to the north line 
of the lands of John W. Dunn; thence southerly, on the west line 
of the lands of the above first-described property; thence, along the 
north line of the lands of said Dunn, eastwardly seventy-seven and 
one-half feet to the corner of the lands then owned by said Hovey, 
John W. Dunn, and Francisco Baca y Ortiz, two hundred and fifty- 
three feet to the corner of the lands belonging to the estate of Man- 
uel Chavez, Kirby Benedict, and Jesus Romero; thence westerly, 
along the south side of an arroyo, five hundred and forty feet to the 
aforementioned road; thence southwesterly, along the east side of 
said road, to the place of beginning.” 

Said deed appears to have been acknowledged July 20th, 1865, 
and recorded August 14th, 1865. 


By Mr. KnaEse-: I next offer record in Book “ C,” page 400. 
(Same objections. Overruled and exception taken.) 


Which said record purports to be the record of a deed of mort- 
gage made by John W. Dunn to Maurice Schwartzkopf, bear- 
67 ing date April 28th, 1863, acknowledged April 29th, 1863, 
recorded May 5th, 1863, to secure the payment of a promis- 
sory note, bearing even date with said mortgage, for the sum of 
$1,844.00, payable three months after date to the order of Maurice 
Schwartzkopf, and covers that “certain real estate, consisting of a 
house and lot of land situate in the city of Santa Fé, in the county 
aforesaid, on the road or street leading northerly from said city by 
the chapel of Santa Rosalia to the Pueblo of Tesuque, said parcel of 
land measuring from north to south fifty-five varas on the west side; 
on the east side measuring from north to south sixty-nine varas ; 
from east to west, on the north side, one hundred and three varas, 
and on the south side measuring from east to west fifty-eight varas, 
being the same property meee to said John W. Dunn by Alex- 
ander Valle, administrator of the estate of Dolores Garcia, deceased, 
by deed bearing date December 10th, 1853, and recorded in the office 
of the clerk of the probate court of the said county of Santa Fé, in 
Book of Deeds C, pages 170, 171, 172, and 173.” 
By Mr. KNAEBEL: Now I offer the record of a deed in Book “ C,” 
page 172. 


(Same objections. Overruled and exception taken.) 


Record of deed read to the jury. 

Which said record purports to be the record of a deed dated Decem- 
ber 10th, 1858, and is made by Alexander Valle, as administrator of 
Dolores Garcia, in favor of Juan W. Dunn, and covers a house and 
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piece of land, the which property is situated and built in the county 
of Santa Fé, capital of the erritory of New Mexico, in the fourth 
demarcation, and its boundaries are as described in the deeds hereto 
annexed, which originals I deliver to said Juan W. Dunn. Said 
deed appears to have been acknowledged March 19th, 1859, and re- 
corded April 2d, 1860. | 
~ By Mr. Knarset: Now we offer the deed from Juan Antonio 
Trujillo to Dotia Luz Sena, Book “‘C,” page 170. 
(Same objections. Overruled and exception taken.) 
Record read to jury. 
Which said record purports to be the record of a deed from Juan 
Antonio Trujillo to Dofia Luz Sena, dated the 24th day of 
68 July, 1844, before Tomas Ortiz, alcalde, and signed by said 
Thomas Ortiz, and Domingo Fernandez as a witness, and 
conveys “a house and piece of land, which house is composed of 
thirty-seven varas, and the piece of land is on the side above the 
house, and contains from north to south seventy-nine yards; from 
east to west, on the north it contains one hundred and three varas, 
and on the south fifty-eight; which house and land is sold for the 
quantity of seventy dollars; and their boundaries are, on the north, 
land of Jesus Romero; on the east, land of Eugenio Lovato; on the 
south by lands of the grantee; on the west by the public road of 
Tesuque.” And following said deed is an addition thereto, by which 
the grantee, Luz Sena, conveys all her right and ownership in the 
house and lands referred to in the —— 


ing writing and annexed 
deed in favor of or to the Sefiora Dolores Garcia, said addition 
bearing date March Ist, 1849, and purporting to be signed by Do- 
naciano Vigil, for the said Luz Sena and at her request, and also pur- 
porting to be signed by Manuel Nevares, alcalde, at the request of 
said Luz Sena. 


(Defendant makes the further objection that these last two deeds 
were not acknowledged, and are therefore not admissible. Objection 
overruled and exception taken.) 


By Mr. Knagsec: Now, I shall conclude by offering a mortgage, 
recorded in book, letter “ E,” pages 10, 11, and 12. 


(Objected to on the ground that it is not proper rebuttal. Objec- 
tion overruled and exception taken.) 


Mortgage read to the jury. 7 

Which said mortgage purports to have been made by David F. 
McFarland and Amanda R.., his wife, to George T. Bell, under date 
December 3, 1868, to secure the payment of a certain promissory 
note, bearing even date therewith, for the sum of one thousand four 
hundred and eighty-eight dollars, payable twelve months after date, 
and conveying “all that certain parcel of land situated in the city 
of Santa Fé, county of Santa Fé, and Territory of New Mexico, and 
described as follows, to wit, bounded on the north by lands of Fran- 
ciso Baca y Ortiz, on the south by the Cuaiio de la Muralla, on the 
east by the road or street that leads to the north of the territorial 
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penitentiary, and on the west by the road which leads from 
69 ‘the public plaza to Tesuque, and the house and lands of John 

W. Dunn, — the same lands and premises conveyed b 
Eugenio Lovato and his wife, Maria de Jesus Garcia, to Oliver P. 
Hovey on the eighteenth day of March, A. D. 1859.” Said deed was 
acknowledged December 3, 1868, and recorded December 4th, 1868. 


JosE B. Ortiz recalled. 


Q.. Examine that map, Mr. Ortiz, and state whether it represents 
the property in question correctly. 

ity seg on the ground that it is not press rebuttal, but should 
a n introduced on the case in chief. Overruled and exception 
taken. 


A. Yes; it represents it; that belongs to Mr. Dunn; that is 
McFarland’s. 

Q. Point out the Lovato property. 

A. Lovato; here it is. (Witness shows on map.) 

Q. Point to the property and house of Francisco Baca y Ortiz. 

A. Here it is. 

Q. Of Kirby Benedict. 

A. Here it is. 

Q. Did you know Elena Baca? 

A. Yes. 

Q. Who was he? 

A. The son of Francisco Baca y Ortiz. 

Q. Is Francisco Baca y Ortiz dead ? 

A. Yes, sir. 

Q. When did he die? 

A. I don’t remember; about 1870. 


Defendant thereupon requested the court to instruct the jury as 
follows: 


In the District Court, Santa Fé County. Special November Term, 
1883. 


THE TRUSTEES OF THE BOARD OF Domestic MISSIONS OF THE GEN- 
eral Assembly of the Presbyterian Church in the United States 
of America 

v8. 
CHARLES PROBST. 


Defendant asks the following instructions : 
70 The court instructs the jury: 

1. That an uninterrupted occupancy of land by a person 
who has in fact no title thereto for the period of ten years adversely 
to the true owner operates to extinguish the title of the true owner 
thereto and vests the right to the premises absolutely in the occu- 


ier. : 
: 2. If the jury believe from the evidence that the said defendant, 
either individually or in connection with August Kirchner, had un- 
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interrupted possession of the land in question adversely to plaintiffs 
or their predecessors in title for the period of ten years prior to the 
16th day of July, A. D. 1881, the day of the commencement of this 
suit, or of any part thereof, then the title of plaintiffs, if any the 
had to the same, was extinguished, and it cannot recover suc 
land or portion so possessed, but as to the same the jury should re- 
turn a verdict of not guilty. 

3. If the jury believe from the evidence that the defendant and 
Kirchner received the possession of land from one Bell or Bell. and 
Edgar, and that Bell or Bell and Edgar held the uninterrupted and 
adverse possession of the said land as against plaintiffs and their 
predecessors in title and assigns, and that the defendant, either per- 
sonally or together with one Kirchner, received such possession from 
said Bell or Bell and Edgar, and that since such receipt said defend- 
ant, either personally or in connection with Kirchner, has continued 


to hold such possession to the present time, the two possessions 
should be taken together. as one single possession ; and if the jury 
believe from the evidence that such ion was for more than ten 


years prior to the commencement of this suit they should find the 
defendant not guilty to the extent of such possession. 

4. No person or his heirs or assigns in this Territory can have or 
maintain any action orsuit for any lands but within ten years next after 
his right to commence, have, or maintain such suit shall have come, 
fallen, or accrued, and all suits for the recovery of any lands shall 
be had and sued within ten years next after the title or cause of ac- 
tion or suits accrued or fallen, and at no time after ten years shall 

have passed. | 
71 5. The right accrues or falls to commence or bring an 
action at the time the uninterrupted and adverse possession 
commences. 

6. The plaintiffs must rely in this action upon the strength of 
their own title, and cannot recover on account of any weakness or 
defect in defendant’s title, and, before rendering a verdict for plain- 
tiffs, the jury must find that plaintiffs have proven everything 
necessary to establish in them a perfect title aad: a perfect right to 
recover. 

7. Unless the jury believe from the evidence that plaintiffs have 
fully established a perfect title to the land in question, and have 
begun their suit within the period of ten years after their right or 
the right of their predecessors in title so to do accrued, they must 
find defendant not guilty. 

8. Unless the jury are satisfied from the evidence that the plain- 
tffis have done everything required by the laws of this Territory of 
foreign corporations to enable them to do business in the Territory 
and have fully complied with the laws in that regard, then the 
plaintiffs are not entitled to bring or maintain this action, and the 
verdict must be not guilty. 

9. Unless ‘the jury believe from the evidence that plaintiffs have 
fully complied with the laws of this Territory imposing certain con- 


ditions upon foreign corporations before they can do business in the 
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Territory, the plaintiffs cannot hold or acquire any property in this 
Territory, and the jury must find the defendant not guilty. 


Of which said instructions, those numbered 6 and 7 were given 
by the court, but those numbered 1, 2, 3, 4, 5, 8, and 9 were refused 
by the court, and the said defendant then and there duly excepted 
to the ruling and decision of the court in refusing each of said. in- 
structions. 


Plaintiffs then requested the court to instruct the jury as follows: 

ist. The court instructs you, as matter of law, that the plaintiffs 
have made out a good and valid title to the lands in controversy, 
under the written instruments and records introdueed in evidence, 

unless you believe from the evidence that the defendant and 
72 those under whom he claims had and maintained for ten 
years immediately prior to July 16th, 1881, the open, unin- 

terrupted, actual, and exclusive possession of the said lands under a 
claim of right. 

2nd. In view of the title claimed by the plaintiffs under the 
instruments and records in evidence, the defendant cannot recover 
unless he has proved actual, uninterrupted, and exclusive possession 
for ten years continuously, the burden of proof on this point being 
wholly upon the defendant. 

3rd. The mere dispute about land accompanied by possession, 
interrupted and broken from time to time, is not enough to establish 
a case of adverse possession sufficient to entitle the defendant to 
recover. 

4th. If you believe that McFarland fenced and occupied the land 
under claim of title at any time within ten years last past, the 
plaintiffs must recover. 

5th. If upon all the evidence you are in doubt whether or not 
the defendant and those under whom he claims have occupied the 
land exclusively and without interruption for the said ten years, 
you must find a verdict for the plaintiffs. 

6th. es you find forthe defendant you must bring in a verdict of 
not guilty. 

7th. If you tind for the plaintiffs you may includein your verdict 
such damages as have been proved before you. 

8th. The defendant bases his entire claim to the land on uninter- 
rupted possession for ten years, but claims by his own oath only 
such as wus mortgaged and delivered to him by Bell and Edgar. 
If vou believe that Bell and Edgar never held or possessed the land 
in question yuu are authorized to find for the plaintiffs. 

o the giving of each of which said instructions thesaid defend- 
ant objected, but the court overruled said objections and gave to the 
jury all of said instructions so asked by said plaintiffs, and the said 
defendant then and there duly excepted to the rulings and decisions 
of the court in overruling said objections and giving said instruc- 
tions to the jury. 

The court then further instructed the jury as follows: 
73 GENTLEMEN OF THE JuRY: In making up your verdict in 
this case you will, of course, confine your attention to the 
7384 
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facts as proved, but you are at liberty to consider those facts as jurors , 
just as you would any other facts in the ordinary affairs of life. The 
plaintiff is a religious society; it resides ina distant city ; it-acts 
and has acted through clergymen as its agents, and their agents have 
been changed from time to time and are not now present to testify. 
The society was not engaged in business of any kind, and was at 
timés unrepresented. You are to consider all these facts in making 
up your minds upon the question ‘of actual possession. The facts 
which would constitute abandonment must necessarily vary with \ 
the circumstances of each case. A city or town lot does not require , 
to be cultivated or even to be fenced to retain + sce 0 of it. 
-The plaintiff claims title by purchase, evidenced by deeds, and 
not by simple possession, and I instruct you that if you believe from | 
the evidence in this case that plaintiff did purchase this ground | 
from persons who were legally entitled to sell the same and took | | 
proper deeds therefor, and recorded said deeds in the proper office 
in the county where such lands were situated, that such record was 
notice to all the world of legal ownership, and that such land could 
not thereafter be taken up as vacant or abandoned lands; that even 
actual possession of such lands by the defendant for a period of ten 
years, if taken after such deeds were recorded; would not give him 
any legal title to them, but he would be as much a trespasser at the 
end of ten years as he was upon the day of hisentry. If his entry 
was wrong no length of time could make it right, but if you also 
find that plaintiff, by its agents, demanded ion and asserted 
its title and brought its claim to the land distinctly to defendant’s 
knowledge it destroys all claims which he sets up to continuous and 
uninterrupted possession, and if you also find that plaintiffs resided 
upon and actually cultivated and possessed a portion of the land 
purchased by it you are instructed that such possession extends to 
the boundaries described in such deeds of purchase. | 
74 The defendant has informed you by his counsel that he 
claims this land not by purchase, but because he has been 
in spe of it for over ten on I instruct you that unless he 
had a right to the possession of such lands when he took possession 
of them he has no right now; time never makes a wrong right. : 
If you find from the evidence that this plaintiff, by its agents, : 
= 


was actually residing upon the land purchased by it, and held by 
recorded deeds when this defendant entered upon said lands and 
wrongfully took possession of a portion of said lands, you must find 
for xe oxen although you also find that defendant has held said 
lands for more than ten years adversely to plaintiffs. | 
- To the giving of each of which said instructions defendant then | 
and there duly objected, but the court overruled said objections, and | 
said defendant then and there duly excepted to the rulings and de- 
cisions of the court in overruling said objections and giving said } 
instructions to the jury. 


And afterwards, to wit, on the 6th day of December, 1883, the said 
defendant filed in this cause his motion for a new trial; which said 
motion was and is in the words and figures following, to wit: } 
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In the District Court, Santa Fé County. Special November Term, 
1883. 


Tue TrustTEEs OF THE BoarD or Domestic Missions OF THE 
General Assembly of the Presbyterian Church in the 
United States of America 1236. 

v8. 
CHARLES Prosst. 


Ejectment. 


Now comes the defendant and moves the court to set aside the 
verdict rendered herein at a former day of the present term, and to 
order a new trial of this cause for the following reasons : 

1. The court erred in admitting secondary evidence of the title of 
plaintiff. 

2. The court erred in admitting in evidence on behalf of plaintiff 
record of deeds which were not acknowledged. 

3. The court erred in admitting improper evidence of the 
75 ai ay character of plaintiffs and of their having complied 
with the requirements of the statute as to foreign corpora- 

tions doing business in the Territory of New Mexico. 

4. The court erred in admitting other improper evidence on be- 
half of plaintiffs. 

5. The court erred in excluding proper evidence offered on behalf 
of defendants. : 

6. The court erred in giving improper instructions to the jury. 

7. The court erred in refusing proper instructions to the jury 


asked by defendant. | 
CATRON & THORNTON, 
Attorneys for Defendant. 


Which said motion was denied by the court, and the said defend- 
ant then and there excepted to the ruling and decision of the court 
in denying said motion. 


And afterwards, to wit, on the 6th day of December, 1883, the 
said defendant filed in this cause his motion in arrest of judgment ; 
which said motion was and is in the words and figures following, 
to wit: 


In the District Court, Santa Fé ve Special November Term, 
1883. 


THE TRUSTEES OF THE BoarD oF Dumestic MISSIONS OF THE PREs- 
BYTERIAN CHURCH IN THE UNITED STATES OF AMERICA 
v3. 
CHARLEs PRossT. 


Ejectment. 


Now comes the said defendant and moves the court to arrest the 
judgment upon the verdict rendered in this ease at a former day of 


this term for the following reasons : 
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1st. The record shows that plaintiffs are a foreign corporation 
and it nowhere appears that they have complied with the require- 
ments of the statute of this Territory relative to foreign corporations 
doing business in New Mexico. 

2nd. Plaintiffs being a foreign corporation they are not authorized 
or permitted to do business, bring suits, or hold or enjoy property 
in this Territory until they have complied with the laws of the 


Territory. 
76 3rd. The record shows many other defects and imperfec- 
tions in law. 
CATRON & THORNTON, 
Attorneys for Defendant. 


Which said motion was denied by the court, and the said defend- 
ant then and there duly excepted to the ruling and decision of the 
court in denying said motion. 

The foregoing matters not being of record in this cause, the said 
defendant prays that this his bill of exceptions containing the same 
may be signed, sealed, and made a part of the record in this cause, 
which is accordingly done this 14th day of November, 1884. 

S. B. AXTELL, 
Chief Justice, &c. 


And I do hereby certify that the foregoing record contains the 
pleadings in said cause, and so much of the proceedings as are mate- 
rial and necessary for the review of said cause. 
S. B. AXTELL, 
Chief Justice. 


Plaintiffs hereby consent that the foregoing bill of exceptions 
and proposed record be signed by the district judge, and shall be 
the record in said cause. 

GILDERSLEEVE & KNAEBEL, 
Attorneys for Plaintiffs. 
TERRITORY OF New MExIco,| 
County of Santa Fé, mr 


I, clerk of the first judicial district court of said Territory, within 
and for said county, certify that the foregoing 72 pages and 25 lines 
contain a full, true, and perfect transcript of the record as signed by 
the judge of said district court and as agreed upon by the attorney for 
the respective parties in the case lately pending in said court, where- 

in The Trustees of the Board of Domestic Missions of the Gen- . 
77 ~—serail Assembly of the Presbyterian Church in the United 

States of America was plaintiff and Charles Probst was de- 
fendant, as appears by the files of my office. 

Witness my hand and the seal of said court this 25th day of No- 
vember, 1884. 


[SEAL.] . C. M. PHILLIPS, Clerk. 
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78 And afterwards, to wit, on the 7th day of January, 1885, 

there was filed in the clerk’s office of said supreme court the 
said plaintiff in error’s assignment of errors; which said assignment 
of errors is in the words and figures following, to wit: 


‘ Assignment of Errors. 


CHARLES PROBST 
v8. 


Tue TRUSTEES OF THE BoarpD oF Domestic MISSIONS OF THE 
General Assembly of the Presbyterian Church in the United 
States of America. 


Error to Santa Fé county. 


Now comes said plaintiff in error and says that there is manifest 
error in the record and proceedings in this cause, in this: 

1. The court erred in allowing to be introduced in evidence 
papers from the secretary’s office as to the corporate character of 
plaintiffs (pp. 10-14 of Record). 

2. The court erred in receiving secondary evidence of the title 
deeds under which plaintiffs claim (pp. 16-25, 59, 60, and 65, ’6 of 


Record). 
3. The court erred in instructing the jury that if thev be- 
79 lieved “from the evidence in this case that plaintiff did pur- 
chase this ground from persons who were legally entitled to 
sell the same and took proper deeds therefor, and recorded said deeds 
in the proper office in the county where such lands were situated, 
that such record was notice to all the world of legal ownership, and 
that such land could not thereafter be taken up as vacant or aban- 
doned lands; that even actual possession of such lands by the de- 
fendant for a period of ten years, if taken after such deeds were 
recorded, would not give him any legal title to them, but he would 
be as much a trespasser at the end of ten years as he was upon the 
day of his entry. 
’ “Tf his entry was wrong no length of time could make it right ” 
(p.70, record). 
4. The court erred in instructing the jury that unless defendant 
“had a right to the possession of the lands when he took possession 


of them he has no right now. Time never makes a wrong right” 


(p. 71 of Record). 
5th. The court erred in instructing the jury that if they found 


from the evidence that plaintiff, by its agents, “ was actually 

80 residing upon the land purchased by it and held by recorded 
deeds when this defendant entered upon said lands and 
wrongfully took possession of a portion of said lands, they must find 
for plaintiffs, although they also found that defendant had held said 
ne for more than ten years adversely to plaintiffs” (p. 71, Record). 
6. The court erred in refusing to instruct the jury “that an unin- 
terrupted occupancy of land by a person who has in fact no title 
thereto, for a period of ten years, adversely to the true owner, oper- 


, 


SR ee ee ee ee ees 


i ee ee ee 


igre ty, 


| 
| 
| 
| 


man ciliata i a 


5 elt? eR N A ACUI AR ANE MA: tO A ERE SOIR AE A IEC ABE MOE te I 
Ai ol rf ee r g - ' # yin ~ ¥ é ; 
= P ie. ? » P " * 


- Trusters or Boarp or Domestic Missions, &c., Def’ts in 


54 CHARLES PROBST VS. 


ates to extinguish the title of the true owner thereto and vests 
the rights to the premises absolutely in the occupier” (p. 67, 
Record). 

7. The court erred in refusing to instruct the jury that “no per- 
son or his heirs or assigns in this Territory can have or maintain 
any action or suit for any lands but within ten years next after his 
right to commence, have, or maintain such suit shall have come, 
fallen, or accrued, and all suits for the recovery of any lands shall 

be had and sued within ten years next after the title or cause 
81 of action or suits accrued or fallen, and at — time after ten 
years shall have passed” (p. 67, Record). 

8. The court erred in refusing to instruct the jury that “ the right 
accrues or falls to commence or bring an action at the time the un- 
interrupted and adverse ion commences” (p. 68, Record). 

Wherefore the said plaintiff in error prays that the judgment in 
this case may be reversed, vacated, set aside, and altogether held for 


nothing. 
e CATRON, THORNTON & CLANCY, 
Counsel for Plaintiff in Error. 


Endorsed: No. 193. Supreme court, Territory of New Mexico. 
Charles Probst vs. The Trustees of the Board of Domestic Missions 
of the General Assembly of the Presbyterian Church in the United 
States of America. Error to Santa Fé county. Assignment of 
errors. Filed in my office this 7th day of Jan., 1885. C. M. Phil- 
lips, clerk. : 


82 And be it further remembered that on Monday, the fifth 

day of January, 1885, being the first day of the regular Janu- 
ary, 1885, term of the supreme court of the Territory of New Mexico, 
the following, among other, proceedings were had, to wit: 


Appearance and Order. Setting for Argument. 


CHARLES Prosst, P!’ff in Error, 
ned 193 


Error. 


Error to first district. 


Now comes’ the said defendant in error, by its attorneys, Messrs. 
Gildersleeve & Knaebel, and enters its appearance herein, and there- 
upon it is ordered by the court that this cause be, and the same 
hereby is, set down for argument at the incoming of court on the 
second Wednesday of the present term. 


And be it further remembered that on Saturday, January 17th, 
1885, being the twelfth day of said term of said supreme court, the 
following, among other, proceedings were had, to wit: | 
, tm 


~ 


THE TRUSTEES OF THE BOARD OF DOMESTIC MISSIONS, 4C. 55. 


Record of Argument. 


CHARLEs Prosst, Plaintiff in Error, 
v8. 
83 Tue TRUSTEES OF THE BoarpD oF Domestic Missions } 193. 
of the General Assembly of the Presbyterian Church 
in the United States of America, Defendant in Error. 


Error to first judicial district, Santa Fé county. 


This cause now coming on to be heard upon the record, assign- 
ment of errors, and briefs filed herein, and, being argued by Frank 
Springer and F. W. Clancy, Esquires, on the part of said plaintiff in 
error, and by Jobn H. Knaebel, Esquire, on the part of said defend- 
ant in error, ‘is submitted to the court, and the court, not being suf- 
ficiently advised in the premises, takes the same under advisement. 


And be it further remembered that on Thursday, January 29th, 
1885, being the twenty-second day of said term of said supreme 
court, the following, among other, proceedings were had, to wit: 


Judgment. 


CHARLES Prosst, Plaintiff in Error, 
v8. 
Tuer TRUSTEES OF THE BoARD oF DomgEsTic MIsSIONS OF THE > 193. 
General Assembly of the Presbyterian Church in the 
United States of America, Defendant in Error. 


Error to first judicial district court, Santa Fé county. 


84 This cause, having been argued by counsel and submitted 

to and taken under adviseinent by the court on a former day 
of the present term, the court being now sufficiently advised in the 
a announces its decision affirming the judgment of the court 


low, by Associate Justice Wilson, Associate Justice Bell concurring, . 


for reasons set forth in the opinion on file. It is therefore considered 
and adjudged by the court that the judgment in this cause of the 
first judicial district court of the Territory of New Mexico, within 
and for the county of Santa Fé, whence this cause came into this 
court, be, and the same hereby is, affirmed, and that, in accordance 
therewith, the said defendant in error, The Trustees of the Board of 
Domestic Missions of the General Assembly of the Presbyterian 
Church in the United States of America, do have and recover of the 
said plaintiff in error, Charles Probst, the possession of the follow- 
ing described premises, to wit,a certain tract of land, the same 
lying and being situated in the city and county of Santa Fé, Terri- 

tory of New Mexico, bounded and described as follows, to 
85 wit: Beginning at the point at which the south line of the 
| lands of the laie Francisco Baca y Ortiz intersects the west- 
erly line of the road or highway that leads northerly past the mili- 
tary hospital, thence running southerly one hundred and seventy 


* : . iat En 
Sh gM Nag gL AP GRIME OIE AE RAE NB A RE et 


: 
H 
: 
; 
: 
\ 
: 
f 


See 


re 


og tee eg 5 ne: 


atenant sees: OF I RR ape 


+ 
I 
f 


1 
a 
| 
{| 
tg 
+ 
* 
§! 
; 
| 
i 
aq 
Le 
a, ag 


56 CHARLES PROBST VS. 


yards, more or less, to the Cafio de la Muralla; thence westerly 
along the caiio to another road or highway which leads to the chapel 
of Santa Rosario; thence northerly along the said road or highway 
one hundred and seventy-one feet, more or less, to the southerly 
line of the lands formerly of John W. Dunn; thence easterly along 
the said southerly line fifty-eight yards, more or less, to the easterly 
line of the lands formerly of the said John W. Dunn ; thence north- 
erly along the said easterly line sixty yards, more or less, to the 
southerly line of the said lands formerly of Francisco Baca y Ortiz, 
and thence easterly along the said southerly line last mentioned 
seventy-two yards, more or less, to the point or place of beginning, 
and that it have a writ of possession therefor; and also that it fur- 

ther recover of said Charles Probst the sum of five dollars 
86 damages, together with its costs in this behalf expended, as 

well in the court below as in this court, and that it have 
execution therefor; and, it appearing to the court that William 
Bolander and F. Schnepple are securities on the supercedeas bond 
filed herein, it is further considered by the court that the said The 
Trustees of the Board of Domestic Missions of the General Assembly 
of the Presbyterian Church in the United States of America recover 
of the said William Bolander and F. Schnepple, the securities as 
aforesaid, the said sum of five dollars, together with its costs in this 
— expended, as well in the court below as in this court, and that 
it have execution therefor. 


And be it further remembered that afterwards, on, to wit, the 5th 
day of March, 1885, there was filed in the office of the clerk of the 
supreme court of the Territory of New Mexico a writ of error in 
the above-entitled cause, the original of which is hereto attached 
and is in the words and figures as follows, to wit: 


87 Copy of Writ of Error. 
Unitep STaTEs OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the Territory of New Mexico, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
you, between Charles Probst, plaintiff in error, and The Trustees of 
the Board of Domestic Missions of the General Assembly of the 
Presbyterian Church in the United States of America, defendants 
in error, a manifest error hath happened, as it is said, to the great 
damage of the said plaintiff in error, we, being willing that error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinct] 
aad openly, you send the record and proceedings aforesaid, with all 

things concerning the same, to the Supreme Court of the 
88 United States, together with this writ, so that you have the 
same at Washington on the second Monday of October, 1885, 


THE TRUSTEES OF THE BOARD OF DOMESTIC MISSIONS, 4c.  §7 


next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the said 
Supreme Court, the fifth day of March, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[SEAL. C. M. PHILLIPS, 
Clerk of the Supreme Court of the Territory of New Mezico. 


TERRITORY OF New MEXICO, 88: 
In the Supreme Court. 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing is a 
true and complete copy of a writ of error from the Supreme Court 

of the United States to the supreme court of the Territory of 

89 New Mexico, in a cause wherein Charles Prubst is plaintiff 

in error and The Trustees of the Board of Domestic Missions 

of the General Assembly of the Presbyterian Church in the United 

States of America are defendants in error, and that the said plain- 

tiff in error did on this day lodge in my office this the said copy of 

said writ for the said defendants in error, pursuant to the provis- 

Bi ions of section 1007 of the Revised Statutes of the United States, it 

: being the purpose of said plaintiff in error to have said writ of 
; error operate as a supersedeas, pursuant to law. 

Witness my hand and the seal of said supreme court of the Ter- 
ritory of New Mexico this 5th day of March, 1885. 

Tenat.} C. M. PHILLIPS, Clerk. 


And afterwards, on, to wit, the 6th day of March, 1885, there was 
filed in the office of the clerk of the supreme court of the Territory 
of New Mexico a supersedeas bond in the above-entitled cause, 
which is in words and figures as follows, to wit: 


90 Know all men by these presents that we, Charles Probst, 
Simon Filger, Ramon Sena y Garcia, William Bolander, and 
Nasario Gonzales, are held and firmly bound unto the Trustees of the 
Board of Domestic Missions of the General Assembly of the Presby- 
terian Church in the United States of America in the full and just ° 
sum of two thousand dollars, to be paid to the said Trustees of the 
Board of Domestic Missions of the General Assembly of the Presby- 
terian Church in the United States of America, or their attorney, 
executors, administrators, or my to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 
Sealed with our seals and dated this sixth day of March, in the 
year of our Lord one thousand eight hundred and eighty-five. 
Whereas lately, at a regular term of the supreme court of the 
Territory of New Mexico, in a suit depending in said court between 
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Charles Probst, plaintiff in error, and the Trustees of the Board of 

Domestic Missions of the General Assembly of the Presby- 
91 terian Church in the United States of America, defendants 

in error, a judgment was rendered against the said plaintiff 
in error, and the said plaintiff in error having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said court 
to reverse the judgment in the aforesaid suit and a citation, directed 
to the said defendants in error, citing and admonishing them to be 
and appear at a Supreme Court of the United States to be begun 
and held at Washington, D. C.,on the second Monday of October, 
1885, next: Now, the condition of the above obligation is such 
that if the said plaintiff in error shall prosecute said writ to effect 
and answer all damages and costs if plaintiff in error fail to make 
his plea good, then the above obligation to be void; otherwise to 
‘remain in full force and virtue. 


CHARLES C. PROBST. SEAL. 
SIMON FILGER. SEAL. 
RAMON SENA y GARCIA. [sgAL. 
WM. BOLANDER. SEAL. 
NASARIO GONZALES. SEAL. 
Approved by— 
S. B. AXTELL, 


Chief Justice of the Supreme Court of the 
Territory of New Mexico. 


? 


92 TERRITORY OF New MeExIco, \ : 
County of Santa Fé, 


On this sixth day of March, eighteen hundred and eighty-five, 
before the undersigned, a notary public in and for said county, in 
the Territory aforesaid, personally came Charles Probst, Simon 
Filger, Ramon Sena y Garcia, William Bolander, and Nasario Gon- 
zales, personally known to me to be the same persons whose names 
are sabectibed to the foregoing bond for supersedeas and writing as 
parties thereto, and acknowledged that they signed, sealed, and exe- 
a the said bond for supersedeas and writing as their free act and 

In testimony whereof I have hereunto set my hand and notarial 
seal the day and year first above written. 

[NOTARIAI, SEAL. | S. D. LASIER, 
Notary Public. 


Endorsed: Charles Probst, pl’ff in error, vs. The Trustees of the 
Board of Domestic Missions of the General Assembly of the Pres- 

_  byterian Church in the United States of America, def’ts in 
93 error. Bond for supersedeas. Filed in my office this 6th day 
| of March, 1885. C. M. Phillips, clerk supreme court, Terri- 
tory of New Mexico. 3 


_ And afterwards, on, to wit, the 6th day of March, 1885, there was 
filed in the office of the supreme court of the Territory of New 
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Mexico a citation in the above-entitled cause, the original of which, — 


with the endorsements thereon, is hereto attached and is in words 
and figures as follows, to wit: 


Copy of Citation and Service. 


The United States of America to The Trustees of the Board of 
Domestic Missions of the General Assembly of the Presbyterian 
Church in the United States of America, Greeting : 


-You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the Territory of New 
Mexico, wherein Charles Probst is plaintiff in error and you are 

defendants in error, to show cause, if any there be, why the 

94 judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected, and 

why speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Samuel B. Axtell, chief justice of the su- 
preme court of the Territory of New Mexico, this 6th day of March, 
in the year of our Lord one thousand eight hundred and eighty-five. 


S. B. AXTELL, 
Chief Justice of the Supreme Court of the 
erritory of New Mexico. 


Service of the within writ of citation is hereby acknowledged this 


7th day of March, 1885. 
GILDERSLEEVE & KNAEBEL, 
Attorneys for the within-named Defendants in Error. 


Endorsed : Charles Probst, plaintiff in error, vs. The Trustees of 

the Board of Domestic Missions of the General Assembly of the Pres- 

byterian Church in the United States of America, defendants 

95 in error. Citation. Filed in my office this 6th day of March, 

win 1885. C. M. Phillips, clerk supreme court, Territory of New 
svi€X1CO. 


And afterwards, to wit, on the 13th day of March, 1885, there was 
tiled in the office of the clerk of the supreme court of the Territory 
of New Mexico an affidavit of valuation in the above-entitled cause, 
which is in words and figures as follows, to wit: 
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Affidavit of Value. 


TERRITORY OF New MExIco, Se 
County of Santa Fé, 


In the Supreme Court of the Territory of New Mexico. 


‘CHARLES PROBST 
v8. , 


THe TRUSTEES OF THE BOARD OF DomEsTIC MIssIONS OF THE GEX- 
eral Assembly of the Presbyterian Church in the United States of 
America. 


Charles Probst, being duly sworn, deposes and says that he is the 
plaintiff in error in the above-entitled cause, and that the value of 
the property in controversy in said cause exceeds the amount of five 


thousand dollars, exclusive of costs and fees. 
CHARLES C. PROBST. 


96 Subscribed and sworn to before me this 13 day of March, 
1885. 
[ NOTARIAL SEAL. ] S. D. LASIER, 
Notary Public. 


Endorsed : Charles Probst, pl’ff in error, vs. The Trustees of the 
Boafd of Domestic Missions of the General Assembly of the Presby- 
terian Church in the United States of America, def’ts in errror. 
Affidavit of value. Filed in my office this 13th day of March, 1885. 
C. M. Phillips, clerk supreme court, Territory of New Mexico. 


97 Original Citation and Service. 


The United States of America to The Trustees of the Board of 
Demestic Missions of the General Assembly of the Presbyterian 
Church in the United States of America, Greeting: 


You are hereby cited and admonished to be and a rat the 
Supreme Court of the United States, to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the Territory of 
New Mexico, wherein Charles Probst is plaintiff in error and you 
are defendants in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel B. Axtell, chief justice of the 
supreme court of the Territory of New Mexico, this 6th day of 
March, in the year of our Lord one thousand eight hundred and 


eighty-five. 
| S. B. AXTELL, 
Chief Justice of the Court of the 
tory of New Mexico. 


Se ee 
THE TRUSTEES OF THE BOARD OF DOMESTIC MISSIONS, 4c.. 6] 


973 Service of the within writ of citation is hereby acknowl- 
edged this 6th day of March, 1885. 
GILDERSLEEVE & KNAEBEL, 
Attorneys for the within-named Defendants in Error. 


[Endorsed :] Territory of New Mexico supreme court. Charles 
Probst, plaintiff in error, vs. The Trustees of the Board of Domestic 
Missions of the General Assembly of the Presbyterian Church in 
the United States of America, defendants in error. Citation. Filed 
in my office this 6th day of March, 1885. C. M. Phillips, clerk 
supreme court, Territory of New Mexico. 


98 And heretofore, on, to wit, the 29th day of January, 1885, 

there was filed in the office of the clerk of said court the 
opinion of the judges of said court in said cause, a copy of which 
is hereunto annexed, in accordance with the amendment to rule 8th 
of the Supreme Court of the United States, to be herewith trans- 
mitted, which is in words and figures as follows, to wit: 


Opinion. 
Supreme Court. 


CHARLES Prosst, Plaintiff in Error, 
: v8. 
THE TRUSTEES OF THE BoARD oF Domestic MISSIONS OF THE PREs- 
byterian Church in the United States of America, Defendants in 
ror. 


The corporation, plaintiffs below, claim to have acquired title to 
the locus in quo, accompanied by actual possession in April, 1870. 
The defendant below controverts the corporate title, denies its 
capacity to sue, and sets up the statute of limitations. 
99 The plaintiffs in the district court introduced in evidence, 
under objection, the records of several conveyances showing 
a regular chain of title to the locus in quo, beginning with a convey- 
ance by one Lovato, who was in possession of the land as early as 
1846, and continuing through several mesne conveyances to the 
plaintiff, whose immediate grantor was, according to the record on 
the recorder’s books, Daniel T. McFarland. 
McFarland’s deed to plaintiff was recorded April 25, 1870. 
The defendant below testified that he went into possession of the 
locus in quo in the spring of 1871 and had continued in such 
ion ever since. It appears, however, that McFarland lived 
in a house upon contiguous land, exercised acts of ownership upon 
the premises in — and occupied them prior to the defendant’s - 
entry, and that about the time of recording the alleged deed to the 
laintiff- he claimed to hold the premises in their behalf. McFar- 
and was in under legal title extending over the whole of the locus 
in quo, and, upon familiar principles, the possession thus held 
100 would be presumed to continue until the establishment of an 
adverse possession within the meaning of the law. A mere 


. 62 CHARLES PROBST Vs. 
trespass, not amounting to a disseisin, does not constitute adverse 
possession in such sense as to set the statute in operation. A tres- 

ass must be hostile, open, notorious, clearly defined, exclusive, un- 
interrupted, and under claim, real or pretended, in order to make 
the statute available to the intruder. 

The evidence in this case is insufficient to establish an adverse 
possession continued during ten years. It is not enough for a party 
to prove that he has been in possession in general terms. Mere pos- 
session does not satisfy the statute. It is the nature and circum- 

stances of the possession that are control-ing in such cases. 

‘ Nothing can beimplied in favor of a wrong-doer who bases a claim 
on his own wrong. If he seeks to gain an estate by his own hostile 
acts without title he must affirmatively prove the existence of all 
the conditions necessary to the achievement of that result. 
101 . Here the evidence discloses no specific facts indicating ad- 
verse possession, except going upon the land for the purpose 

of raising one or two crops, unless we regard the vague testimony 
as to the defendant’s claiming the land in the same light. There 
was no residence, no improvement, no enclosure, no customary cul- 
tivation or other use showing a continual actual appropriation. 
The facts are much weaker as evidence of adverse possession than 
those proved in the case of Baldwin vs. Simpson (12 Cal., 560), 
wherein the court held the possession not to be adverse in the sense 
of the statute. The doctrine on this subject is well settled, and it is 
maintained in several of the cases cited in the brief of the plain- 
tiffs in error. Moreover, if we regard the quo animo of the entry, 
as disclosed by the defendant below in his own testimony, it appears 
that while he had title papers to adjoining land, first as mortgagee 
and afterwards as vendee, and that in going upon the locus in quo he 
merely mistook his boundary. 

This negatives the idea of an adverse possession under the 
102 circumstances of this case. 

The defendant’s own title papers made the land of Mc- 
Farland his southern boundary, pe in the endeavor to ascertain 
that boundary the defendant might ignorantly have transgressed 
it asa vs. Cockrell, 33 Ala., 45; Howard vs. y, 29 Geo., 152; 
Calhoun vs. Cook, 9 Pa. St., 226, 228; Tyler Eject., p. 886, and other 
cases cited on the brief of the defendants in error). 

Upon the merits, therefore, we believe the verdict against the de- 
fendant below to be proper. 

The plaintiff in error seeks a reversal of the judgment upon the 
assignment of several errors in the rulings of the court below. 

He objected and excepted to the charge of the court in the fol- 
lowing terms: “To the giving of each of which said instructions 
defendant then and there duly objected, but the court overruled 
said objections, and said defendant then and there duly excepted to 
the ruling and decision of the court in overruling said objections 
and giving said instructions to the jury.” 

én the argument counsel have called our attention to some 
103 _— parts of the charge that seem to be too favorable to the plain- 
tiffs below ; but, in our view of the merits as disclosed by the 


- ‘ yur. ian i 
es % * 


' 


THE TRUSTEES OF. THE BOARD UF DOMESTIC MISSIONS, &C. 63 


geese we cannot relax the rule requiring such exceptions to be 
specific.. 

They are entirely too broad to he available in this court (Terri- 
tory vs. Yarberry, } N. M., p. 454; Lincoln vs. Claflin, 7 Wal., 132; 
Mobile & M. R. Co. vs. Jurey, 111 U.S., 584; Caldwell vs. Murphy, 
1 Kern, 416). 

Exceptions in better form are made to the refusal to give certain 
instructions asked for by the defendant below, but all that is legal 
or appropriate to the case in these instructions was substantially 
given to the jury in the instructions charged (Laber vs. Cooper, 7 
Wall., 565). 

The defendant below also excepted to the admission of proof of 
the corporate charter on the ground that the corporation had not 
previously to the commencement of the suit caused the papers and 
certificates required by chapter 3 of the laws of 1880 to be filed in 

the office of the secretary of the Territory. We do not con- 
104 __ strue this statute, either in its terms or its intent, as operating 

to debar a corporation which fails to make the filing men- 
tioned from access to the courts in protecting its previously vested 
estate in the Territory. 

It is therefore unnecessary to inquire how far the corporatian has 
in fact made the filing (Utley vs. Clark Gardner L. M. Co., 4 Col., 
369; National Bank vs. Matthews, 98 U. S., p. 628; Whitney vs. 
Wyman, 101 U.S., p. 397; White vs. The State, 69 Ind., p. 279). 

More serious questions arise upon the objections to the admission 
of the records of the deeds under which it is claimed that the plain- 
tiffs below became vested with the title in the locus in quo. 

The originals were not proven to be lost, and the only evidence 
tending to show that they were not in the custody of the plaintiffs 
was the testimony of Dr. Eastman, their agent in New Mexico, who 
testified in substance that he did not have them, and, so far as he 
knew, they were not in the possession or control of the plaintiffs, 

but who, on cross-examination, further declared that he did 
105 not know whether or not they were in the plaintiffs’ office'in 

New York. Although it is suggested by counsel for the de- 
fendants in error that Dr. - pean may be presumed to be the proper 
custodian of the papers pertaining to the corporation’s New Mexico 
property, and that the force and effect of his testimony were to be 
determined by the trial court in its discretion—in support of which 
latter proposition he refers us to Jane’s Administrator vs. Martin, 7 
Vermont, 92—we are unwilling to aecept this view of the nature of 
such preliminary proof. While courts should be more indulgent 
towards the proof made as preliminary to the introduction of an offi- 
cial record * eae towards the proof offered as a foundation for oral 
testimony respecting missing documents (Smith vs. Martin, 2 Tenn., 
209; Jackson vs. Dillon’s Lessee, ibid., 261; Newson vs. Luster, 13 
Ill., p. 180), yet we think that in a case like the present proof should 
be obtained directly from the corporation office in which the cor- 
porate papers are usually kept before admitting secondary evidence 

of documents presumed by law to be in the corporate custody. 
106 This presumption exists as to the deed from McFarland to 
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the corporation. The antecedent deeds are not, however, presumed 
to be in the control of the corporation. 

The presumption is that they are in other hands; and we accord- 
ingly hold, in harmony with the courts of Missouri, from which 
State our law on the subject was derived, that the records of the 
deed to McFarland and of the prior deeds, as well as of the deeds 
under which the defendant below claimed the adjoining property, 
were admissible as primary evidence (14 Mo., 373; 27 Mo.. 238 ; 40 
Mo., 104; Eaton vs. Campbell, 7 Pick., 12; Scanlon vs. Wright, 13 
Pick., 527; Commonwealth vs. Emery, 2 Gray, 81). Whether, how- 
ever, the judgment should be reversed because of the admission of : 
the registry of the McFarland deed to the eorporation is to be de- ? 
termined by the relation that registry has to the case as it appears 
upon the whole record. 

' If this belonged to the class of cases in which a regularly derived 
paper title is necessary to be shown as a condition of recovery the , 
objection under consideration would be fatal; but title of such 
107 dignity is not necessary for recovery against a defendant who, 
without title, has intruded on a privr possession, In such 
case the mere fact of prior jou in the plaintiff is a sufficient 
title for the maintenance of the suit (14 How., 290, 292; 99 U.S., 
pp. 182, 262). McFarland (a Presbyterian minister) was in posses- 
sion of the locus in quo, claiming to hold it for the Presbyterian 
board at the time of the entry complained of. The situs of the cor- 

ration was on the Atlantic seaboard. It could not occupy its lands 
in this territory except by means of servants, agents, tenants, or 
other representatives. The declaration of McFarland while in pos- é 
session, and his position in Santa Fé as a Presbyterian minister, 
raise a strong presumption that he was acting for the plaintiff cor- 
poration, and that his possession was the possession of the corpora- 
tion. 

A trespasser has no right to call upon a prior possessor for better 
proof of title. It is enough to say that a declaration of McFarland 
as to the nature of his ession, which is good enough prima facie 

against him or his privies (Hiester vs. Laird, 1 W. &S., p. 
108 249; Jackson vs. Bard, 4 Johns, 233; Rankin vs. Tenbrook, 

6 Watts, p. 390; Stanley vs. Green, 12 Cal., p. 163), is good 
enough against a mere trespasser (Bradley vs. Spofford, 4 Foster, 
N. H., 444). 

In this connection the record of the deed to the corporation was 
admissible, not as proving the deed, but as proving a corporate act, | 
the fact of registry tending to characterize and assert the claim of 
the corporation in accordance with this declaration of McFarland. 

In this view the fact of causing such a registry of title to be 
officially made contemporaneously with such declarations of the 
party occupying the land is like the fact of paying taxes or others 
of the class of facts, which, though they do not prove title by them- 
selves, aid as links in a chain of evidence tending to that end. An 
instrument imperfect as a conveyance may be admissible to explain 
possession and show extent of boundaries and claim, and declara- 
tions of parties in possession, especially when self-disserving, are 
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well-recognized forms of evidence respecting the character of a pos- 
session under the rule of res gestz. 

109 In Evans vs. Board of Trustees of W. & E. Canal, 15 Indi- 
ana, 319, the only title shown in trespass was the recogni- 

tion of the plaintiff as owner in certain official lists of the State 

and in subsequent statutes not importing a grant, and it was con- 

tended by the defendants on appeal that this evidence was insuffi- 

cient to show title. 

The court, regarding the question as “ whether such evidence of 
title, although it might be valid as between the State and her bond- 
holders, could be given against the defendant,” heid that there was 
“no error of which the defendants below could complain, and that 
prima facie there was a case made against them.” 

Upon the whole case we see no substantial error, no prejudice to 
the defendant below, and we therefore affirm the judgment. 

WILSON, 
Associate Justice. 


I concur. 
JOSEPH BELL, A. J. 


110 Uwyrrep States or AMERICA, 
Territory of New Mexico: 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing is a 
true and complete copy of the record of proceedings had, judgment 
given, and opinion filed in the cause herein mentioned, as the same 
now appears remaining in my office. 

In witness whereof I have hereunto subscribed my name and 
affixed the seal of the supreme court of the Territory of New Mexico, 
at Santa Fé, this 17th day of September, 1885. 

[Seal Supreme Court, Territory of New Mexico. ] 


C. M. PHILLIPS, Clerk. 


Endorsed on cover: New Mexico Territory supreme court. No. 
384. Charles Probst, plaintiff in error, vs. The Trustees of the Board 
of Domestic Missions of the General Assembly of the Presbyterian 
Church in the U.S. A. Filed October 13, 1885. 
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CHARLES PROBST, Prarmtirr 1x Error, 
v. 


THE TRUSTEES OF THE BOARD OF DO- } No. 118. 
MEST.C MISSIONS OF THE GENERAL 
ASSEMBLY OF THE PRESBYTERIAN 
CHURCH IN THE U. S. A. 


An 
_- 


In Error to the Supreme Court of the Territory of New 
Mexico. 


_ 
— 


Brief for Plaintiff in Error. 


— 


STATEMENT OF THE CASE. 


This was an action of ejectment brought by the defend- 
ants in error, in the district court for the county of Santa 
Fé, New Mexico, to recover possession of a piece of land 
in the city of Santa Fé. It was begun July 16, 1881, and 
brought to trial in November, 1883. The defendant below 
pleaded the general issue and the territorial statute of 
limitations, and also pleas.as to the corporate character 
of the plaintiffs below and their capacity to sue, which 


need not, however, be particularly considered, as no error 
is assigned as to the proceedings relative to the issues 
raised by those pleas. 

To prove their title to the land in question, plaintiffs 
below introduced in evidence the records of deeds of 
Santa Fé county, aud read to the jury therefrom the 
record of five deeds, as will appear by reference to pages 
14 to 19 of the printed record. The only foundation for 
the use of such records in evidence instead of the original 
deeds was the evidence of Mr. Eastman, which appears 
on pages 13 and 14 of the printed record. He testified 
in substance that he was the agent of plaintiffs ; that he 
did not have the deeds in his possession; did not know 
whether plaintiffs had them or not, and that they might 
have them without his knowing it. Objection was made 
to the introduction of each of said records on the ground 
that the original was the best evidence, and that there was 
no proof that the original was not within the power or 
control of the plaintiffs, and exceptions were duly taken 
to the rulings of the court admitting said records. The 
admission of these records is the subject of the first error 
assigned. 

The remainder of the errors assigned are upon the 
instructions refused and the instructions given by the 
court, which appear on pages 47 to 50 of the printed 
record, and all, except the second, relate to the defence 
of adverse possession for the statutory period of limita- 
tion, and will be hereinafter considered in detail, it being 
sufficient at this place to say that plaintiff in error 
claims that the court, in effect, directed the jury to disre- 
gard the defence of the statute of limitations. 

A verdict was returned in favor of the plaintiffs below, 
whereupon a motion for a new trial was made and denied, 
and judgment was entered upon the verdict. _ Plaintiff in 
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error sued out a writ of error from the supreme court of 
the Territory of New Mexico, and that court affirmed the 
judgment. 

The present writ has been sued out to bring the record 
and judgment into this Court for review. 

The plaintiff in error has made the following— 


ASSIGNMENT OF ERRORS. 


CHARLES Prosst, Plaintiff in Error, 7 
v. 
Tre TRUSTEES OF THE BoarD or DOMESTIC 
MIssIONs OF THE GENERAL ASSEMBLY OF 
THE PRESBYTERIAN CHURCH OF THE U.S. A. 


In Error to the Supreme Court of the Territory of New 
Mexico. 


Now comes said plaintiff in error and says that there is 
manifest error in the record and proceedings in this cause, 
in this: 

1. The court erred in receiving secondary evidence of 
the title deeds under which the plaintiffs below claimed, 
no proper foundation therefor having been made; such 
evidence being the records of deeds of Santa Fé county. 
(Pages 13 to 19, inclusive, of the printed record). 

2. The court erred in instructing the jury, “as matter 
“ of law, that the plaintifis have made out a good and 
“ valid title to the lands in controversy under the written 
“ instruments and records introduced in evidence.” (Page 
49 of the printed record.) 

3. The court erred in instructing the jury that if they 
believed, “ from the evidence in this case, that plaintiff did 
“ purchase this ground from persons who were legally en- 
“ titled to sell the same, and took proper deeds there- 


“ for and recorded said deeds in the proper office in the 
* county where such lands were situated, that such record 
“‘ was notice to all the world of legal ownership, and that 
“ such land could not, thereafter, be taken up as vacant or 
“ abandoned lands; that even actual possession of such 
“lands by the defendant for a period of ten years, if taken 
“ after such deeds were recorded, would not give him any 
“ legal title to them, but he would be as much a trespasser 
* at the end of ten years as he was upon the day of his 
“entry. If his entry was wrong, no length of time could 
* make it right.” (Page 70 of printed record.) 

4. The court erred in instructing the jury that unless 
defendant “ had a right to the possession of the lands 
** when he took possession of them, he bas no right now. 
“Time never makes a wrong right.” (Page 50 of the 
printed record.) | 

5. The court erred in instructing the jury as follows: . 
“ If you find from the evidence that this plaintiff by its 
“ agents was actually residing upon the land purchased 
“ by it and held by recorded deeds when this defendant 
“ entered upon said lands and wrongfully took possession 
“ of a portion of said lands, you must find for plaintiffs, 
“ although you also find that defendant has held said 
“lands for more than ten years adversely to plaintiffs.” 
(Page 50 of the printed record.) 

6. The court erred in refusing to instruct the jury 
“that an uninterrupted occupancy of land by a person 
“ who has in fact no title thereto for the period of ten 
“years adversely to the true owner, operates to extin- 
“ gnish the title of the true owner thereto and vests 
“the right to the premises absolutely in the occupier.” 
(Page 47 of the printed record.) 

7. The court erred in refusing to instruct the jury that 
“no person or his heirs or assigns in this Territory can 


“ have or maintain any action or suit for any lands, but 
“ within ten years next after his right to commence, have, 
‘ or maintain such suit shall have come, fallen, or accrued, 
“ and all suits for the recovery of any lands shall be had 
“ and sued within ten years next after the title or cause 
‘‘ of action or suits accrued or fallen, and at no time after 
“ten years shall have passed.” (Page 48 of the printed 


record.) 


8. The court erred in refusing to instruct the jury that 
“ the right accrues or falls to commence or bring an ac- 
“ tion at the time the uninterrupted and adverse posses- 
“ sion commences.” (Page 48 of the printed record.) 

9. The court erred in instructing the jury as follows: 
“ The defendant bases his entire claim to the land on un- 
“ interrupted possession for ten years, but claims by his 
“ own oath only such as was mortgaged and delivered to . 
“ him by Bell and Edgar. If you believe that Bell and 
“ Edgar never held or possessed the land in question you 
“ are authorized to find for the plaintiffs.” (Page 49 of ; 
the printed record.) 

Wherefore the said plaintiff in error prays that the judg- 
ment in this case may be reversed, vacated, set aside, and 


altogether held for nothing. 
F. W. CLANCY, 
Counsel for Plaintiff in Error. 
BRIEF. 


There are, substantially, two points to be discussed in 
this case, viz: 

1. The admission in evidence of the records from the 
office of the recorder of Santa Fé county, containing cop- 
ies of the deeds upon which the plaintiffs below relied to 
prove their title, without any compliance with the statu- 
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tory requirements necessary to make such records compe- 
tent. 

2. The failure of the court, in its instructions to the jury, 
to,fairly submit the defence set up under the statute of 
limitations. 


1. 


The records of deeds which the plaintiffs below were al- 
lowed to introduce in evidence could be admissible only 
by virtue of statutory authority. The statutes of New 
Mexico on the subject of acknowledgment and registra- 
tion of deeds will be found in Chapter II of Title XL of 
the Compiled Laws of New Mexico, and section 2768, the 
only one making such records evidence, is as follows : 


“ When said writing is certified and registered in the 
‘**‘ manner hereinbefore prescribed, and it be proven to the 
“ court that said writing is lost, or that it is not in the 
“ hands of the party wishing to use it, then the record of 
“ the same, or a transcript of said record, certified to b 
“ the recorder under his seal of office, may be read as evi- 
* dence without further proof.” 


This statute only enacts the common-law rule as to the 
foundation to be laid for the giving of secondary evidence 
as to deeds, but gives the party desiring to introduce the 
evidence the advantage of a record which can be used as 
prima fucie evidence without proof of its verity, but the 
rule is not relaxed as tu the necessary foundation. It is 
clearly essential that it must be shown that the deed is 
lost, or that it is not in the hands of the party desiring to 
use it. ; 

d Halstead’s Law of Evidence, 153 et seq. 
2. Best on Evidence, sec. 482, and cases cited. 
1 Greenleaf, Evidence, sec. 558. 
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Tayloe v. Riggs, 1 Peters, 596. 

De Lane v. Moore, 14 How., 263. 
Simpson v. Dall, 3 Wall., 474-5. 
Brooks v. Marbury, 11 Wheat., 82. 


The evidence of the witness Eastman, on pages 13 and 
14 of the printed record, cannot be considered as an at- 
tempt to meet the requirements of the statute, and the 
supreme court of New Mexico, in its opinion on pages 63 
and 64 of the printed record, admits that it is not sufficient. 
In that opinion it is contended that this case is not one in 
which title is necessary to be shown as a condition of re- 
covery, and sets up that the mere fact of prior possession 
in the plaintiff is a sufficient title for the maintenance of 
the suit. But this is assuming in favor of plaintiffs the 
very point put in issue by the plea of the statute of limi- 
tations, and is not in accordance with the theory upon 
which the counsel and court tried the case. Both in the 
instructions asked by plaintiffs (page 49 of record), and in 
those given by the court of its own motion, it is distinctly 
set up that plaintiffs claimed the land under the deeds in- 
troduced in evidence, and the court emphatically stated 
to the jury that the plaintiffs did no¢ claim by simple pos- 
session (page 50 of tie printed record). Moreover, there 
is no very clear proof that plaintiffs were, as assumed in 
the: said opinion, in possession of the property at the time 
of defendant’s entry thereon. The nearest approach to 
it will be found on page 25 of the record, and that proof 
is made much less certain by the evidence of another wit- 
ness for plaintiffs on page 24 of the record, and is con- 
tradicted by defendant. It cannot be reasonably asserted 
that there was sufficient evidence, without the deeds, for 
plaintiffs to recover, even if defendant had offered no de- 


- fence. Plaintiff must show that he “is legally entitled,” 


or has “ a right to the possession.” 
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instructions charged. To justify this it must appear that 
the instructions given, as a whole, fairly submitted to the 
jury the matters contained in the instructions refused ; and 
this the court will look into, even in cases where the in- 
structions given have not been expressly excepted to. In 
thig case the instructions which the court gave directed 
the jury to entirely disregard the defence of adverse pos- 
session. 

It is contended, in the opinion of the territorial supreme 
court, that the court will not look into the errors in the in- 
structions given, because the exceplions thereto are not 
sufficiently specific. If this were true, still, for the reason 
above suggested, this Court should examine those instruc- 
tions to see whether they fairly submitted to the jury the 
matters set out in the instructions asked by defendant in 
the court below, and refused; but, under the New Mexico 
statute which controls this subject, and under the decisions 
of this Court, the objection is sufficiently specific. The 
statute in question is section 2188 of the Compiled Laws of 
New Mexico, and is as follows: 


“No exception shall be taken in an appeal to any pro- 
“ ceeding in the district court except such as shall have 
*‘ been expressly decided in that court.” 


The record here, on page 50, shows that the defendant 
below objected to the giving each of the instructions, and 
that the court overruled the objections, “ and said defend- 
“ ant then and there duly excepted to the rulings and de- 
* cisions of the court in overruling said objections, and 
“ giving said instructions to the jury.” Does not this 
clearly come within the wording of the statute? Certainly 
the giving of each instruction was a “ proceeding ” expressly 
_. decided in the district court, and is, we submit, a proper 
subject of discussion here. 
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The records of this Court will be found, on careful ex- 
amination, to support the view that our exceptions are 
| sufficient. We cite cases in which exceptions were held of 
| no avail, which show fully the views of the Court. 
» Ss Burton v. Ferry Co., 114 U. 8., 476. 
Beaver v. Taylor, 93 U. S., 54. 
Moulor v. Life Insurance Co., 111 U. S., 337. 
Cooper v. Schlesinger, 111 U. S., 151-2. 
Beckwith v. Bean, 98 U. S., 284. 
Harvey v. Tyler, 2 Wallace, 339. 


Section 2190 of the Compiled Laws of New Mexico reads 


as follows: 


“The supreme court in appeals or writs of error shall 
“ examine the record, and on the facts therein contained 
“ alone shall award a new trial, reverse or affirm the judg- 
> “ ment of the district court, or give such other judgment as 
: “to them shall seem agreeable to law.” 


This Court, in the recent case of Hopkins v. Orr (124 U. 
S., 510), says of this section, that its object is to enable 
the appellate court “to render such a judgment as, upon 
“ a consideration of the whole record, justice may appear 
“to require ;” and proceeded to affirm the judgment of 
the court below upon a ground which had not been sug- 
gested at the time of the trial. Ifa case can be thus af- , 
| firmed, why may it not on similar grounds be reversed ? 
| No more glaring disregard of well-settled principles of 
law—settled by numerous decisions of this Court—and of 
the rights of a litigant, can well be imagined than is to be 
found in the instructions given in this case by the district 
court of its own motion. Whether the defence was well 
founded in point of fact, or whether defendant was enti- 
tled to any sympathy in the claim which he made, are 


ene 
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immaterial considerations. The point is, that the defence 
which he set up was not submitted to the jury. | 

The last error assigned is upon the giving of the follow- 
ing instruction: “‘ The defendant bases his entire claim to 
“‘ the land on uninterrupted possession for ten years, but 
“ claims by his own oath only such as was mortgaged and 
“delivered to him by Bell and Edgar. If you believe that 
“ Bell and Edgar never held or possessed the land in ques- 
“ tion you are authorized to find for the plaintiffs.” (Page 
49 of the printed record.) 

It is utterly immaterial to the defence set up whether 
Bell and Edgar had ever been in possession of the land or 
not. The defendant below in his evidence distinctly claims 
that he, personally, had been in possession of the land for 
more than ten years before the beginning of the suit. No 
matter how that possession originated, or whether his 
predecessors in title had been in possession or not, his de- 
fence, if true, was complete under the statute. Besides, a 
careful examination of the evidence of defendant, which 
appears on pages 34 to 40 of the record, does not justify 
the assumption made by the court in this instruction as 
to what defendant claimed. 

F. W. CLANCY, 
Counsel for Plaintiff in Lrror. 
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immaterial considerations. The point is, that the defence 
which he set up was not submitted to the jury. 

The last error assigned is upon the giving of the follow- 
ing instruction: “The defendant bases his entire claim to 
“the land on uninterrupted possession for ten years, but 
“claims by his own oath only such as wus mortgaged and 
“ delivered to him by Bell and Edgar. If you believe that 
Bell and Edgar never held or possessed the land in ques- 
“ tion you are authorized to find for the plaintiffs.” (Page 
49 of the printed record.) 

It is utterly immaterial to the defence set up whether 
Bell and Edgar had ever been in possession of the land or 
not. ‘The defendant below in his evidence distinctly claims 
that he, personally, had been in possession of the land for 
more than ten vears before the beginning of the suit. No 
matter how that possession originated, or whether his 
predecessors in title had been in possession or not, his de- 
fence, if true, was complete under the statute. Besides, a 
careful examination of the evidence of defendant, which 
appears on pages 34 to 40 of the record, does not justify 
the assumption made by the court in this instruction as 
to what defendant claimed. 


Ir. W. CLANCY, 
Counsel Jor Plaintiff an hi ror. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1888. 
No. 113. 


CHARLES Prosst, 
Plaintiff in Error, 


AGAINST. 


THE TRUSTEES OF THE BOARD OF \ 
Domestic MIssions OF THE GEN- / 
ERAL ASSEMBLY OF THE PRESBY- 
TERIAN CHURCH IN THE UNITED 
STATES OF AMERICA, 

Defendants in Error. 


eee 


In Error to the Supreme Court of the 
Territory of New Mexico. 


The Board of Domestic Missions, etc., the defendant 
in error, sued in ejectment to recover possession of a 
piece of land situate at Santa Fé in New Mexico. 

The declaration alleged that on January 1, 1872, and 
from that time on, the Board was the owner of the’ 
property ; and that on January 1, 1874, the defendant’ 
wrongfully entered, and that he withheld possession, 
etc. (p. 3). 
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Probst pleaded the general issue ; and in connection 
therewith he pleaded specially the Statute of Limita- 
tions (ten years). He also pleaded that the Board was 
not legally incorporated according to the laws of Penn- 
sylvania, and that it had never complied with the laws 
of the Territory authorizing it todo business in the 
Territory, to contract and be contracted with, or to sue 
and be sued (pp. 4-5). 

Subsequently Probst pleaded (p. 5) that the board 
had not at the time of commencing the action or pre- 
viously, filed in the Office of the Secretary of the Terri- 
tory and in the Office of the Recorder of Deeds of the 
County in which was the principal place of business of 
the Board, a copy of its Charter duly certified and 
authenticated by the proper authority of the State of 
Pennsylvania ; all of which was claimed to be necessary 
by the Territorial Act of 1880. 

The action was tried in the District Court of Santa 
Fé, at the November Term, 1883. ! 

The Board proved that by the Rev. David R. McFar- 
land, Pastor of the Presbyterian Church at Santa Fé, 
who was its agent and represented it (fols. 36, 37), it 
was in possession of the locus in quo in 1868, 1869, 
1870 and 1871 (fols. 31, 32, 34, 44). It offered testi- 
mony to the effect that the Board continued to be in 
possession down to 1874 or 1875, and that at that time 
Probst took possession (fols. 33, 40). It showed that 
there were of record in the Office of the Recorder of 
the County of Santa Fé a series of deeds commencing 
in 1859 and continuing down to 1870 (pp. 14 to 15), 
purporting to convey the property to parties successively 
in possession, the last being from McFarland and wife 
to the Board. 

The Board proved possession of the property in 
the parties to these deeds (fols. 28, 31), until finally the 
possession became vested through McFarland in the 
Board. 

Probst offered testimony to show that in 1871 he and 
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a man named Kirchner, who was then his partner car- 
rying on a brewery on adjoining property, went into 
possession, and that from that time they continued to 
3 be in possession. 

a Evidence of Kirchner, fols. 45-48. 

. Evidence of Probst, fols. 49 et seq. 


It appeared, |however, that any claim of title in 
Probst came from a mortgage made to him and Kirchner 
by Bell and Edgar, 

Cross-examination of Probst, fols. 55, 56, 
a sale under the power of sale contained in the 
mortgage, purchase by one Guttmann, and a deed from 
him to Probst and Kirchner. 

Probst testified on cross-examination that it was un- 
der the title through the mortgage sale and this deed 
that he claimed the property (fol. 58). 

He also testified (fol. 55) that the mortgage was lost, 
and that the deed was lost (fol. 55). Thereupon the 
record of the mortgage (p. 43) and of the deed (p. 44) 
was produced, and they showed that both the deed to 
Guttmann and the deed from him were not dated until 
November 24th, 1871, less than ten years before this 
suit was brought, and that the property mentioned in 
them was the adjoining Probst and Kirchner property, 
and not the property in question. 


This really left no question of fact for the jury, and 
would have justified the Court in directing a verdict for 
the Board. The Court did, however, submit to the 
jury Probst’s seventh request for instructions (fol. 71), 
which reads as follows: 


“Unless the jury believe from the evidence that 
‘ laintiffs have fully established a perfect title to the 
fand in question, and have begun their suit within the 
period of ten years after their right or the right of their 
predecessors in title so to do accrued, they must find 
defendant not guilty.” 


al 
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Probst appealed to the Supreme Court of the Terri- 
tory assigning as error that the Court erred (p. 53) : 


1. In admitting proof from the office of the Secretary 
of the Territory as to the corporate character of the 
Board. 


‘under which the Board claims. 


3. In instructing the jury that actual possession for 
a period of ten years would not give Probst any legal 
title ; that if the plaintiff were the owner Probst would 
be as much a trespasser at the end of ten years as he 
was on the day of entry; if his entry was wrong no 
length of time could make it right. 


4 
2. In receiving secondary evidence of the title deeds 
' 


4. That unless Probst had a right to the possession 
of the lands when he took possession he had no right 
at the time of trial. Time never makes a wrong right. 


——e 


5. That if the jury found from the evidence that the 
Board by its agents was actually residing upon the 
land when the defendant entered and wrongfully took 
possession of a portion of the lands, they must find for 
the Board, although they also found that Probst had 
held said lands for ten years adversely to the Board. 


Sergent 


6. In refusing to instruct the jury that an uninter- 
rupted occupancy by a person who had, in fact, no title 
for a period of ten years adversely to the true owner 
operates to extinguish the title of the true owner and ' 
vests the premises absolutely in the occupier. 


- 7 and 8. In refusing to instruct the jury that no per- 
son could have or maintain an action for lands, but 
x within ten years next after his right to commence suit 
shall have come ; and that all suits shall be had within 


Mi. 
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ten years next after the title or cause of action or suits 
accrue; that the right accrues at the time the uninter- 
rupted and adverse possessiom commences. 


The Supreme Court affirmed the judgment, Wi1son, 
J., delivering an opinion (p. 61, e¢ seq.), which so com- 
pletely and comprehensively meets all the alleged errors 
as to require little to be said for the Board. 


FIRST POINT. 


The papers establishing the corporate 
character of the Board were properly re- 
ceiv7d in evidence. 


The objection (fol. 14) made to the introduction of 
these papers was special and other grounds of objection 
were therefore waived. 

Wood vs. Weimar, 104 U. S., 786. 

It was put upon the ground that the endorsement of 
the Secretary of the Territory showed that the papers 
were not filed in his office until June 30th, 1883, after 
the suit was brought. 

This, certainly, was not a valid objection. There 
wag no valid objection. 

The Board had the right to prove that it was a cor- 
poration created by the Laws of Pennsylvania; and for 
this purpose to introduce in evidence the Act of Jauu- 
ary 13th, 1857, passed by the Legislature of Pennsyl- 
vania, recognizing the existence of the Board as a cor- 
poration, and authorizing it to change its name; and 
also the earlier proceedings by which the Board became 
a corporation under its original name. 

Society for the Propagation of the Gospel vs. 
Pawlet, 4 Pet., 480, 502. 


Kanawha Coal Co. vs. Kanawha, &c., Co., 7 
Blatchf., 391. 


SECOND POINT. 


© 
_ The objection to the introduction in evi- 
dence of the proceedings fox the incorpo- 
ration of the Board does not raise the 
question whether to the maintenance of 
the suit it was requisite that the Board 
should show that it had filed its incorpo- 
ration papers in the office of the Secretary 
of the Territory in compliance with the 
Territorial Act of 1880, applicable to busi- 
ness corporations. 


That question is not before this Court by any exvep- 
tion properly taken to the rulings of the trial Judge. 
None the less the defendant in error claims that it 
was not required before bringing suit to file these pa- 
pers. 


— 


(1) The Act of 1880 applies only to business corpo- 
rations having a capital stock. 


“$1. Every company or corporation incorporated un- 
der the laws of any foreign State, &c., and doing busi- 
ness in the territory shall file in, &e., the county in which 
the principal place of business shall be, &c. 

§ 7. It shall be the duty of the directors or trustees 
of every such corporation, except railroad or telegraph 
companies, to cause a book to be kept by the secretary 
or clerk thereof containing the names of all * 
stockholders of such corporation.” 


(2) The Board, &c., of Domestic Missions is nota 
business corporation. 

It had no stockholders and no principal place of 
business. It had no place of business at all in the Ter- 
ritory, and so could not file its corporation papers in the 
office of the Recorder of Deeds of the county in which 
its place of business was situated. 
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(3) The statute simply says that every foreign cor- 
poration shall file its charter, &c. (§ 1), and provides 
the penalty 


“ § 2. A failure to comply with the provisions of the 
foregoing section shall render each. and every officer, 
agent and stockholder of any such corporation so fail- 
ing, jointly, severally and personally liable on any and 
all contousta of such company made within this terri- 
tory during the time that such company is in default.” 


i It is a general rule that when a statute imposes duty 

a8 and prescribes a penalty, it is that penalty, and not the 

, ) further one of excluding the offending party from the 
courts, which is to be inflicted in case the duty is 

neglected. 

| Phila., déc., R. Co. vs. Phila., &c., Towboat 


Co., 23 How. U. S., 209, 218. 
Northwestern Ins. Co. vs. Overholt, 4 Dill., 
287. 
Uiley vs. The Clark Garder, d&c., Mining Co., 
4 Colo., 369. 


In both the Northwestern Ins. Co.’s case and the 
Utley case, the construction of a similar statute was 
involved. In the former, it was held that the remedy 
for failure to comply with it was to enforce the penalty 
{ provided,—not to deprive the company of the right to 

| foreclose its mortgages ; in the latter, that whether or 
not the company was incapacitated from “ doing busi- 
ness” by its failure to comply with the act, it was not 
deprived of the right to sue, which in the absence of 
more express prohibition it had by virtue of the comity 

of the States. Vide 
Christian Union vs. Yount, 101 U. S., 352. 


(4) The board, as far back as 1869, was the owner 
and in the actual possession of the /ocus in quo. No 
statute passed in 1880 could confer any right upon 


5 


Probst, a mere trespasser; or furnish an obstacle to 
proceedings by the board to recover possession. 


THIRD POINT. 


It was not error for the Court to permit 
the board to prove that deeds purporting 
to convey the locus in quo to its prede- 
cessors in title appeared on record in the 
Recorder’s Office of Santa Fe County. 


(1) It having been proved that the Board was in 
possession, that entitled it to judgment unless Probst 
showed ‘either earlier possession or title. Ejectment 
is a possessory action. All that is required of the plain- 
tiff to enable him to recover is, that he shall show pos- 
session and a subsequent entry by the defendant. 

Smith vs. Lorillard, 10 Johns., 339, 356. 


Burt vs. Panjaud, 99 U.8., 180. 
Christy vs. Scott, 14 How., 282, 292. 


The evidence of record title in the Board was unnec- 


essary therefore to enable it to recover. 


Jackson vs. Wheat, 18 Johns., 40. 
Jackson vs. Newton, Id., 355. 


It was entitled to recover unless Probst made good 
his plea of ten years’ adverse possession. If, therefore, 
there had been error in receiving this evidence, it was 
immaterial. 


Greenleaf vs. Birth, 5 Peters, 132 (Ejectment). | 
By the Court, Story, J.: “ As to some of those ex- 
ceptions, which are thus brought before us, it is unnec- 
essary to decide whether they are well or ill founded ; 
because, in the progress of the cause, it is apparent 


that they worked no ultimate injury to the plaintiff? 
since, independently of the matters therein stated, it is 
admitted upon the record that the plaintiff made out a 
good title in his lessor, which was all the plaintiff pro- 
posed to establish by them.” 

S. P., First Unitarian Soc’y vs. Faulkner, 91 

U. S., 415. 
Decatur Bank vs. St. Louis Bank, 21 Wall., 


294. 


(2) The evidence was, however, competent as show- 
ing acts by the parties from time to time proved to be 
in possession, characterizing their possession. Verbal 
declarations are competent for this purpose—d fortiori 
acts of the parties. 


Pillow vs. Roberts, 13 How., 472, 477. 
Jackson vs. Van Dusen, 5 Johns., 144. 


By THE Court: It is every day practice to admit the 
declarations of the person in possession, to show under 
whom and by virtue of what title he holds. That such 
evidence is proper has been so repeatedly decided by 
this Court that I supposed the point was completely at 


rest. 
S. P., Dodge vs. Freedman’s Bank, 93 U. S., 
379. 


(3) The New Mexico Statute is as follows (Act of 
January 12, 1852, § 21): 

“ When said writing is certified and registered in the 
manner hereinbefore prescribed, and it be proven to 


the Court that said writing is lost ; or that it is not in 
the hands of the party wishing to use it, then the record, 
&e.” 


(2) It was proven that the deeds were not “in the 
hands of the party wishing to use” them, viz.: Dr. 
Eastman, the agent of the board in New Mexico (fol. 
20). 


(6) It was shown that, if in existence, they were not 
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within the State, but in New York City. This justified 
any secondary evidence of their contents. 
Burton vs. Driggs, 20 Wall., 125, 134. 
Bronson vs. Tuthill,1 Abb. Ct. App. Dec. 
(N. Y.), 206. 


And the general rule is, that the sufficiency of prelimi- 
nary proof 

“ to authorize the admission of parol evidence of the 
contents of a written instrument, is very much in the 
discretion of the trial Court, and the case must be 


quite without proof to authorize an appellate Court to 
find error.” 


McCulloch vs. Hoffman, 73 N. Y., 615. 


(4) So far as concerns all the deeds except that from 
McFarland to the board, a sufficient foundation was laid 
for the introduction of record (secondary) evidence. 
There is no presumption that these deeds were in the 


possession of the board. 
Eaton vs. Campbell, 7 Pick., 12. 


Very slight foundation is sufficient to justify a trial 
Court, in the exercise of a sound discrection, in receiv- 
ing records as primary evidence. 


McCulloch vs. Hoffman, 73 N. Y., 615. 


(5) The old deeds offered to fix the locus in quo and 
characterize possession (fol. 68) were made prior to 
the statute respecting conveyances (Prince’s General 
Laws, p. 234); contained in effect a proper acknowl- 
edgment ; were recorded under the Act of 1859 (Jd., p. 
426) ; and were upwards of thirty years old. 


A cela A A i att — 
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FOURTH POINT. 


As to the errors alleged to have been 
made by the trial Judge in his instructions 
to the jury, there was only a general ex- 
ception (fol. 74). Such an exception will 
not be entertained by appellate tribunals. 
This especially ought to be so where, as 
here, the case for the plaintiff in error is 
without any show of merit. : 


The New Mexico statute (Act of 1880, Ch. 6, § 28, 
Gen. Laws, p. 127) itself provides : 

“ Either party may take and file exceptions to the 
charge or instructions given ; or to the refusal to give 
any instructions offered, &c.; but in either case the ex- 


ceptions shall specify the part of the charge or instruc- 
tion objected to, pa the ground of the objection.” 


And the general rule requires almost as much pre- 
cision. 
Cooper vs. Schlesinger, 111 U. S., 148. 
Hoyt vs. Long Island R. R. Co., 57 N. Y., 
678. 
Ayrault vs. Pacific Bank, 47 N. ¥., 570. 


But whether the plaintiff in error can or cannot argue 
these exceptions, there is nothing in them. 

They all relate to Probst’s plea that for more than 
ten years before suit brought he had been in adverse 
possession of the locus in guo. He did not pretend to 
have title. His defense limited itself to the assertion 
that he had had ten years’ adverse possession ; or, what 
comes to the same thing, that by ten years’ adverse 
possession the Board had become barred by the Statute 
of Limitations. 

The testimony of Probst himself showed that he had 
no right to require this question to be submitted to 


the jury. 
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(1) Mere possession does not start the statute ; or, 
if continued, constitute title. There must be some 


claim of title. 
Harvey vs. Tyler, 2 Wall., 328, 343. 


A mere trespass not amounting to a disseisin does 
not set the statute in motion. The entry must be hos- 
tile, clearly defined, exclusive, uninterrupted and under 
claim of title real or pretended. 


Washburn on Real Property, Vol. IIL., p. 
146 (5th Ed.). 


(2) Probst himself proved that any claim that he had 
was under the deeds to Guttmann, and from Guttmann 
to him and Kirchner of November 24th, 1871. This 


was less than ten years before the commencement of the 


suit. 

Furthermore, these instruments related to other 
property. A deed of one parcel of land is no founda- 
tion for a claim of title upon which to support adverse 


possession of another. 


Pope vs. Hanmer, 74 N. Y., 240. 

Woods vs. Banks, 14 N. H., 111. 

Jackson vs. Lloyd, cited in Jackson ve. 
Woodruff, 1 Cow., 276, 286. 

Washburn on Real Property, Vol. IIL, p. 
167 (5th Ed.). 


(3) There was not sufficient evidence of possession in 
Probst at any time. Possession is a conclusion of fact. 
To prove it the facts must appear. There was no evi- 
dence that Probst or any predecessor ever did anything 
to the land, except, perhaps, raising one or two crops 
from a part of it. This was before November 24th, 
1871, when first Probst, according to his own testimony, 
was in a position to make a claim of title. It was not 
continued. Of itself it did not tend to establish adverse 
possession. For that purpose there must be some con- 
temporary claim of title. It was not sufficient that 
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upon the trial Probst should say that he claimed to 
own the property. 
Hodges vs. Eddy, 41 Vt., 488. 


(4) So far as concerns any attempt by Probst to 
patch up his case by claiming that he was in posses- 
sion prior to the instruments of November 24th, 1871, 
there are in addition to what has been previously said 
the following answers : 


(a) On Probst’s own testimony there was no such 
possession as the law requires. 


(b) There was no claim of title. Probst says that his 
claim of title was under the Guttmann purchase and 
the Bell and Edgar mortgage which preceded it. The 
Guttmann purchase was on November 24th, 1871. A 
mortgage is a mere security, it does not assume to give 
title to anything. 

Washburn’s Real Prop., Vol. IL., p. 110 
(5th Ed.) 


And the mortgage as well as the Guttmann deed was 
of other property. . 


(c) Probst’s testimony that his claim depended on 


the mortgage and the Guttmann deed in effect amounted 


to an assertion that he had never claimed title to the 
locus in quo. He never did. 

If his conduct was honest, any use by him of the 
locus in quo arose from a mistake of boundary. That 
does not constitute a claim of title. Such aclaim to 
make out adverse possession must be hostile, etc. 


(d) And even where there is adverse possession, it 
must be uninterrupted. 
Washburn, Real Prop., Vol III., p. 148 
(5th Ed.). 
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So far as concerns any earlier claim, the Guttman 
deed was an express interruption. 


LAST POINT. 


The case for the plaintiff in error is utterly and abso- 
lutely without merit. To make a prima facie claim of 
title by adverse possession, it was necessary that he 
he should suppress the papers upon which his claim of 
title depended. The record of them when produced 
_ showed that they related to other property; and 
convicted the plaintiff in error of a flagrant attempt to 
wrongfully deprive the Board of its property. 

The judgment should be affirmed with costs. 

Jno. E. Parsons, 
For Defendant in Error. 
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So far as concerns any earlier claim, the Guttman 
deed was an express interruption. 


LAST POINT. 


The case for the plaintiff in error is utterly and abso- 
lutely without merit. To make a prima facie claim of 
title by adverse possession, it was necessary that he 
he should suppress the papers upon which his claim of 
title depended. The record of them when produced 


- showed that they related to other property; and 


convicted the plaintiff in error of a flagrant attempt to 
wrongfully deprive the Board of its property. 
The judgment should be affirmed with costs. 
Jno. E. Parsons, 
For Defendant in Error. 
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J. M. SEIBERT, &C., VS. UNITED STATES EX REL. G. W. HARSHMAN. 1 


1 UnIreD STATEs OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the eastern district of 
Missouri, Greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before 
you, at the a4, he term, 1884, thereof, between The United States 
ex rel. George W. Harshman, relator, and James M. Seibert, collector 
of Cape Girardeau, Missouri, respondent, a manifest error hath 
happened, to the great damage of the said respondent, as by 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly ant openly, you 
send the record and proceedings aforesaid, with all things concernin 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington, D.C., on the second 
Monday of October next in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 


therein to correct that error what of right and according to the laws | 


and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 6th day of November, in 
the year of our Lord one thousand eight hundred and eighty-four. 

Issued at office in the city of St. Louis, with the seal of the circuit 
court of the United States for the eastern district of Missouri, dated 
as aforesaid. 


[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk Circuit Court United States, Eastern District of Missouri. 
By , Deputy. 


Allowed by— 
SAMUEL TREAT, Judge. 


2 Return to Writ. 


UNITED STATES OF AMERICA, \ Pay 
Eastern District of Missouri, | ~ ° 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified 
transcript of the record and proceedings in the within-entitled case 
with all things concerning the same. | 

In witness whereof I hereto subscribe my name and affix the seal 
of said circuit court, at office in the city of St. Louis, this third day 
of October, A. D. 1885. 

[Seal of the United States Circuit Court, Eastern District of Missouri.) 
A. P. SELBY, 
Clerk of said Court. 
1—1103 
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2 JAMES M. SEIBERT, COLLECTOR, &C., VS. 


[Endorsed:] No. 1766. United States circuit court, eastern disrtict 
of Missouri. U.S. ex rel. Geo. W. Harshman vs. James M. Seibert, 
collector. Writ of error to the circuit court of the U.S., eastern dist. 
of Missouri. Returned and filed 6th day of Nov., 1884. A. P. Selby, 
clerk. 


3 The United States of America to the United States ex rel. 
George W. Harshman, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C. 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the eastern district of Missouri, wherein James M. Seibert, collector 
of Cape Girardeau county, Missouri, is plaintiff in error,and you are 
defendant in error, to show cause, if any there be, why the judgement 
rendered against the said plaintiff in error, as in the said writ of errer 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the circuit court 
of the United States for the eastern district of Missouri, this 6th day 
of November, in the year of our Lord one thousand eight hundred 
and eighty-four. 


SAMUEL TREAT, 
Judge United States Circuit Court, Eastern District of Missouri. 


33 Unitep States or AMERICA, 
Eastern District of Missouri, 


I have executed this writ on the 31st day of August, A. D. 1885, 
by serving a duly certified copy of the same upon Clinton Rowell, 
the attorney of record for the relator. at St. Louis, in the above 
district. . 

J. E. D. COUZINS, 
United States Marshal. 
P’r THOS. E. BENNETT, Dep’y. 


Fees: 
Service__________ $2 00 
1 M. travel______- 06 


$2 06 


[Endorsed :] No. 1766. United States circuit court, eastern dis- 
trict of Missouri. U. S. ex rel. Geo. W. Harshman vs. James M, 
Seibert, collector. Citation. Filed Nov. 7, 1884. A. P. Selby, clerk, 


4 Petition for Mandamus Filed. 
Unirep States or AMERICA, 
Eastern District of Missouri, ; fe 


In the Circuit Court of the United States in and for said District. 
Be it remembered that on the 11th day of October, A. D. 1884, 


EERIE 
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the following among other proceedings were hud and appear of rec- 
ord in said court, to wit: 


UNITED StTaTEs ex rel. GEORGE W. HarsHMAN, Relator, 

vs. 
JAMES M. Serpert, Collector of Cape Girardeau County, 1766. 
Missouri, Respondent. 


Now comes the said relator, by his attorney, and presents to the 
the court a petition for mandamus against said respondent to col- 
lect the tax heretofore levied by the county court of said county to 
pay the judgment heretofore rendered in favor of said relator and 
against said county, with interest thereon and costs. Upon consid- 
eration whereof it is ordered that an alternative writ of mandamus 
issue herein, to be directed to the said respondent, James M. Seibert, 
collector of said Cape Girardeau county, commanding him forth- 
with to make collection of said tax heretofore levied by said county 
in the mnanner prescribed by law for the payment of said judgment, 
interest and costs, or that he show cause before this court, on or be- 
fore the 27th day of October, 1884, why he refuses so to do. It is 
further ordered that as soon as said taxes shall have been so col- 
lected he shall report the same according to law. 
5 Said petition for mandamus is in the words and figures fol- 
lowing, to wit: 


Petition for Mandamus. 


In the United States Circuit Court for the Eastern District of Mis- 
souri. September Term. A. D. 1884. 


In re GrorceE W. HARSHMAN 
against 
THE County Court or CAPE GIRARDEAU County, Missougi, and 
James M. Serpent, Sheriff and Collector of Taxes of said County. 


Your petitioner, George W. Harshman, would respectfully show 
unto this honorable court that on the 16th day of February, A. D. 
1882, he recovered a judgment in this court against said Cape Gi- 
rardeau county for the sum of $4,391.24 and costs, taxed at $87.70, 
which judgment bears interest from said date at the rate of 6 per 
cent. per annum, for bonds and for the interest thereon issued in 
behalf of Cape Girardeau township, in said county, in aid of Cape 
Girardeau and State Line Railroad Company, under the laws of this 
State made and provided; that on the 25th day of September, A. D. 
1882, the said county having failed to pay said judgment, or any 
part thereof, an alternative writ of mandamus was issued by this 
court commanding them, the said county court, to levy a tax upon 
all the property in said township of Cape Girardeau made taxable 
by law and pay said judgment, interest & costs; that on the 4th 
day of May, A. D. 1884, this honorable court issued on said applica- 
tion a peremptory writ of mandamus commanding said court to levy 
said tax as prayed in said petition for an alternative writ and as di- 


rected in said alternative writ ; that at the regular May term of said 
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court of the county of Cape Girardeau for the year 1882 the said 
county court did cause to be levied a tax for the payment of 
6 said judgment, with others rendered by this court, of which 
the said court made a return to this court on the 13th day of 
September, 1883, the full particulars of which levy will appear from 
said return, which is made a part hereof for that purpose. 

Your petitioner further states that James M. Seibert is the law- 
fully-authorized collector of said county ; that said levy of taxes so 
ordered by said county court was duly extended upon the tax-books 
of said county for collection, and was duly delivered to said collector 
for collection, with the regular tax-books for the taxes of the year 
1883, for collection. 

Your petitioner further states that after the receipt of said tax- 
books the said collector was proceeding to collect said special tax 
as provided by law, and while so engaged in the lawful discharge of 
his duty one Garner, county attorney of said county, caused to be 
presented to Hon. J. D. Foster, judge of the 10th judicial district of 
- said State, a petition in the name of the State of Missouri upon the 

relation of said Garner as prosecuting attorney of said county and 
against Wim. Hoge, Samuel Hitt, and Robert Snider, judges of said 
county court, and Gabriel C. Pepper, clerk of said court, and the 
said James M. Seibert, collector as aforesaid, in which petition it was 
alleged that said tax was levied as aforesaid, and that said levy was 
in violation of law because of the illegality of said bonds, and an 
application was made to said judge in vacation to enjoin the collec- 
tion of said tax ; that on the 29th day of December, A. D. 1883, said 
judge made an order restraining the said parties and each and all of 
them from collecting or attempting to collect said tax so levied as 
aforesaid or any other tax so levied at said May term denominated 

a railroad tax until the matters and things alleged in said 
7 petition could be heard, and the clerk of said circuit court 

was ordered to make a copy of said order, which was duly 
served upon each of said defendants. 

And your petitioner further states that from and after the service 
of said order the said James M. Seibert has ceased all efforts to 
collect said tax, and has failed and refused to collect the same or 
make any efforts to do so. 

Your petitioner further states that said order of said Hon. J. D. 
Foster is without authority of law and had an unwarrantable inter- 
ference with the process of this court, and your petitioner would 
pray this honorable court that, notwithstanding paid proteeided order 
of injunction herein recited, that the said collector and his succes- 
sors in office be ordered and commanded by this court to proceed 
forthwith to make collection of said tax heretofore levied wt said 
county court in the manner prescribed by law for the payment of 
said judgment or show cause to this court on or before the 27th day 
of October why he should not do so, and that as soon as said taxes 
shall have been so collected he shall report the same according to 
law and for other and further relief. 

| FISHER & ROWELL, 
Att’ys for Relator. 
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Alternative Mandamus. 


And thereupon there was issued in said cause a certain alternative 
mandamus, which, together with the marshal’s return endorsed 
thereon, is in the words and figures following, to wit: 


Unitep Strates or AMERICA, oat 
Eastern District of Missouri, | ~° 


The President of the United States of America to James M. Seibert, 
collector of Cape Girardeau county, Missouri, Greeting . 


8 Whereas it has been suggested to our circuit court of the 
United States for the eastern district of Missouri that George 
W. Harshman, the relator herein, on the 16th day of February, A. 
D. 1882, recovered a judgment in this court against said Cape Girar- 
deau county for the sum of $4,391.24 and costs, taxes at $87.70, which 
judgment bears interest from said date at the rate of 6 per cent. per 
annum, for bonds and for the interest thereon issued in behalf of 
Cape Girardeau township, in said county, in aid of this State, made 
and provided; that on the 25th day of September, A. D. 1882, the 
said county having failed to pay said judgment, or any part thereof, 
an alternative writ of mandamus was issued by this court, com- 
manding them, the said county court, to levy a tax upon all the 
property in said township of Cape Girardeau made taxable by law, 
und pay said judgment, interest and costs; that on the 4th day of 
May, A. D. 1884, this court issued on said application a peremptory 
writ of mandamus commanding said court to levy said tax as prayed 
in said petition for an alternative writ, and as directed in said altern- 
ative writ; that at the regular May term of said court of the county 
of Cape Girardeau for the year 1883 the said county court did cause 
to be levied a tax for the payment of said judgment, with others 
rendered by this court, of which the said court made a return to 
this court on the 13th day of September, 1883, the full particulars 
of which levy will appear from said return; that James M. Seibert 
is the lawfully authorized collector of said county; that the said 
levy of taxes soordered by said county court was duly entered upon 
the tax-books of said county for collection, and was duly delivered 
to said collector for collection, with the regular tax-books for the 
taxes of the year 1883 for collection ; that after the receipt of 
9 said tax-books the said collector was proceeding to collect 
such special tax as provided by law, and while so engaged in 
the lawful discharge of his duty one Gardner, county attorney of 
said county, caused to be presented to Hon. J. D. Foster, judge of 
the 10th judicial district of said State, a petition, in the name of the 
State of Missouri, upon the relation of said Gardner as prosecutin 
attorney of said county, and against Wm. Hoge, Samuel Hitt, an 
Robert Snider, judges of said county court, and Gabriel C. Pepper, 
clerk of said court, and the said James M. Seibert, collector as afore- 
said, in which petition it was alleged that said tax was levied as 
aforesaid, and that said levy was in violation of law because of the. 
illegality of said bonds, and an application was made to said judge 
in vacation to enjoin the collection of said tax; that on the 29th 
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day of December, A. D. 1883, said judge made an order restraining 
the said parties, and each and all of them, from collecting or at- 
tempting to collect said tax so levied as aforesaid, or any other tax 
so levied at said May term, denominated a railroad tax, until the 
matters and things alleged in said petition could be heard, and the 
clerk of said circuit court was ordered to make a copy of said order, 
which was duly served upon each of the said defendants; that from 
and after the service of said order the said James M. Seibert has 
ceased all efforts to collect said tax, and has failed and refused to 
collect the same or make any efforts to do so; that said order of said 
Hon. J. D. Foster is without authority of law and was an unwar- 
rantable interference with the process of this court. 

Now, therefore, we, being willing that due and speedy justice be 
done in the premises, do command you, the said James M. Seibert, 
collector of Cape Girardeau county as aforesaid, that, notwithstand- 

ing said pretended order or injunction hereinbefore recited, 
10 you proceed forthwith to make collection of said tax hereto- 

fore aad by said county-court in the manner prescribed by 
law for the payment of said judgment, interest and costs, and that 
as soon as said taxes shall have been so collected you report the 
same according to Jaw, or that you show cause before this court on 
the 27th day of October, 1884, why you refuse to do so. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 13th day of October, in 
the year of our Lord one thousand eight hundred and eighty-four. 

Issued at office in the city of St. Louis, under the seal of said cir- 
cuit court, the day and year last aforesaid. 

[SEAL.] A. P. SELBY, 
Clerk of Said Court, 
By T. L. CRAWFORD, D. C. 


Marshal’s Return. 


Unirep States oF AMERICA, PR 
Eastern District of Missouri, 


Executed this writ on the 23d day of October, 1884, by serving 
said writ on James M. Seibert, collector, the within-named respond- 
ent, at Oak Ridge, Cape Girardeau Co., in above district. 

JNO. E. D. COUZINS, 
United States Marshal, 
P’r O. K. WHEELER, Dep’y. 


11 And afterwards, to wit, on the 3rd day of November, A. D. 

1884, there was filed in said cause a certain answer of Jas. M. 
Seibert to alternative writ of mandamus, which said answer is in 
the words and figures following, to wit: 


THE UNITED STATES EX REL. GEORGE W. HARSHMAN. 


Answer of Jas. M. Siebert to Alternative Mandamus. 


In the Circuit Court of the United States in and for the Eastern 
District of Missouri. September Term, 1884. 


Unitep States, upon the Relation of Georce W. Harsuman, Re- 
lator, 
v8. 
JAMES M. SreBert, Collector of Cape Girardeau County, Missouri, 
Respondent. 


Now comes the said respondent, James M. Siebert, and for his re- 
tu:n to the alternative writ of mandamus herein admits that he is 
the collector of the county of Cape Girardeau, Missouri; admits 
that on the 16th February, 1882, in this court, said relator, George 
W. Harshman, obtained a judgment against said county of Cape 
Girardeau for the sum of $4,391.24 and costs; that said judgment 
remaining unpaid, this court, on the application of said relator, 
on the 4th : of May, 1883, issued its peremptory writ of 
mandamus to the judges of the county court of said county, re- 
quiring said county court to levy a tax on all the property in 
Cape Girardeau township, of said county, taxable by law, and 
that in obedience to said mandamus said county court did, at its 

May term, 1883, order to be levied a tax to pay said judg- 
12 ment, together with other judgments of a similar nature ; that 
said tax so ordered was entered on the tax-books of said 
county, and the books passed into the hands of respondent for the 
panne of colleeting the tax so ordered, and respondent, acting in 
obedience to the said order of said county court, entered upon the 
official task of collecting said tax with all diligence and fidelity, did 
collect a part of the same (about $1,400), and was in the active execu- 
tion of said order of said county court collecting said tax when he 
was prevented from doing so by means of the process and proceed- 
ings hereinafter mentioned. 
espondent states that the said judgment of said relator was 
founded not upon bonds issued in behalf of said Cape Girardeau 
township in aid of said railroad company, as recited in the alterna- 
tive writ of mandamus, but on interest coupons of said bonds, the 
same being for interest on unmatured bonds of the character men- 
tioned in said alternative mandamus to the amount of over $5,000.00, 
principal, as by reference to the record in said cause will appear. 

Respondent further states that the tax ordered to be levied as afore- 
said by said county court was a special tax of two per cent. on all 
the real estate and personal property in said Cape Girardeau town- 
ship subject to taxation, including statements of merchants and 
manufacturers doing business in said township, whereas by [the] law 
under which said bonds were issued a tax to pay the same could be 
levied only on the real estate in said township, said special tax 
amounting to over $15,000, and was for the special purpose of paying 
the aforesaid judgment of relator and the other said jue ments of 
like character and for no other sae and was in addition to the 
regular State and county taxes levied for that year. 
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13 Respondent further states that after said county court 

ordered said special tax to be levied as aforesaid, and while 
respondent was in the act of collecting the same as aforesaid, a cer- 
tain suit was begun in the circuit court of Cape Girardeau county, 
Missouri, which is a court of general jurisdiction in law and equity 
and had jurisdiction of that matter, wherein the State of Missouri, 
at the relation of Maurice Cramer, prosecuting attorney of Cape 
Girardeau county, was plaintiff, and the judges and clerk of said 
county court, in their official capacity, and this respondent, in his 
official capacity, were defendants, the general object and nature of 
which said suit was to enjoin the collection of said tax, not, as recited 
in said alternative mandamus, on the ground that said bonds were 
illegal, but on the ground that said tax was not levied in the manner 
and by the officers or authority required by the law of the State of 
Missouri, and it was levied, not on the real estate alone, but also 
against Personal property in said township. The petition in said writ 
was in the words and figures following, to wit: 


Injunction. 


In the Circuit Court of Cape Girardeau County, Missouri. To the 
May Term, A. D. 1884. 


THE State oF Missouri ex rel. MAURICE CRAMER, Prosecuting At- 
torney of Cape Girardeau County, Missouri, Plaintiff, 
v8. 
Wicr1aM HaGer, SaMvev Hirt, and Ropert Sniper, Judges 


14 of the County Court of Cape Girardeau County, Missouri ; 
Gabriel C. Pepper, County Court Clerk, and James M. Sei- 
bert, Collector of Cape Girardeau County, Mo,, defendants. 


The petition of plaintiff respectfully shows that he is prosecuting 
attorney of Cape Girardeau county, State of Missouri, and further 
states thai defendants, William Hager, Samuel Hitt, and Robert 
Snider are the judges of the county court of Cape Girardeau county 
and Gabriel C. Pepper the clerk thereof. 

That as such said judges rave the power to levy and cause to be 
collected the State tax and tax necessary to pay the funded or bonded 
indebtedness of the State, together with the tax for current county 
expenses and for schools, and beyond this they have no power or 
authority to levy or cause to be collected any tax except upon the 
order of the circuit court of said county, or of the judge thereof, 
made in vacation, as by the statutes of the State of Missouri in such 
cases made and provided. . 

And plaintiff says that at the May term, A. D. 1883, of the county 
court of said county said William Hager and others, judges as afore- 
said, caused to be levied and ordered to be collected as other taxes, 
&c., a tax of two per centum on all the taxable property of Cape 
Girardeau township, in said county, &c., which said two per centum 
tax was not for State tax and tax necessury to pay the funded or 
bonded debt of the State, nor was it a tax for current county ex- 
penses and schools or either. 
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That said county court, before making the levy and order as 

aforesaid, did not make or cause pny Be made an application 

15 to the circuit court of said county, nor to the judge thereof, 

in vacation, for an order to have assessed, levied, and collected 

said two per cent. tax, nor was any such order, in fact, made by such 
court or the judge thereof in vacation. — 

That, on the contrary, said county court, in violation of the stat- 
utes in such cases made and provided, and in usurpation of their 
xowers, had assessed and levied, and are now trying to have col- 
ected, said two per cent. tax at its assessed valuation of all the tax- 
able property of said township, without said permission or order of 
said court, in violation of their duties and without authority of 
law. 

Plaintiff further states that the said county court of Cape Girar- 
deau county, in the year A. D. 1869, for and in behalf of the said 
township, in the said county, caused to be issued one hundred and 
fifty thousand dollars in bonds by virtue and authority of the act of 
the General Assembly of the State of Missouri, approved March 
23d, 1868; that the aforesaid levy of the two per cent. tax was made 
for the purpose of paying off a portion of the said bonded debt, and 
is in violation of the said act, because levied upon all the real and 
personal property within said ae 

That James M. Seibert, one of the defendants herein, is the col- 
lector of said county, and that he is now threatening to collect said 
tax so illegally assessed as aforesaid, and threatens, as this plaintiff 
is informed and believes, to distrainenough personal property be- 
longing to the tax-payers of said township to pay said tax, and, 
where this is insufficient, to proceed to recover the same by other 
means, &c. 

Plaintiff says that the whole amount of taxes so Jevied as afore- 

said amounts to about fourteen or fifteen thousand dollars. 
16 Wherefore, the premises considered, plaintiff prays that an 
injunction issue restraining defendants herein and their suc- 
cessors in office from collecting, or attempting to collect, said tax, 
and on final hearing that said injunction be made perpetual, and for 
all other equitable relief that is right and proper. 
MAURICE CRAMER, 
Prosecuting Attorney. 


And respondent further says that after due notice to him and the 
other said defendants the plaintiff in said suit applied to the Honor- 
able John D. Foster, judge of the tenth judicial circuit of Cape Girar- 
deau county, in vacation, on the 29th December, 1883 (the said judge 
in vacation having jurisdiction in the premises and full power and 
authority to make such order), for an injunction to restrain respond- 
ent from collecting said special tax as prayed in said petition, and 
thereupon the said John D. Foster, judge as aforesaid, made an order 
of temporary injunction as prayed in said petition absolutely enjoin- 
ing and prohibiting this respondent from collecting or attempting 
to collect said tax until the matters and things stated in said A tone 
tion could be — of by the said circuit court of Cape Girardeau 
2—110 
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county, which said order of injunction was duly served on the re- 
spondent, and in obedience thereto, and not until then, he ceased to 
collect said tax; that said temporary writ of injunction was return- 
able to the May term, 1884, of the said circuit court of Cape Girar- 
deau county, at which term respondent appeared and filed his answer 
to said suit in the words and figures following, to wit: 


17 Separate Answer of J. M. Seibert. 


In the Circuit Court of Cape Girardeau County, Missouri. May 
Term, 1884. 


StTaTE ex rel. MAURICE CRAMER, Prosecuting Attorney of Cape Girar- 
deau County, Missouri, 
v8. 
WILLIAM HAGe_r et al. 


Now comes James M. Seibert, one of the defendants in the above- 
entitled cause, and for his separate answer to plaintiff’s petition says 
that. he is now, and has been since — day of —, 187-, the collector 
of the revenue within and for the county of Cape Girardeau, State of 

Missouri, and that as such he received from the county clerk of Cape 
Girardeau county on the — day of —, A. D. 1883, the tax-books of 
said county, in which were extended in a separate column in said 
books for said year 1883 a special tax of two per cent. upon all the 
taxable property in Cape Girardeau township, in Cape Girardeau 
county, Missouri; that by virtue and authority of said tax-books 
upon which said special tax had been regularly and legally extended, 
and by virtue sol aaibaie of the statute law of this State, he pro- 
ceeded to collect said tax, and was using his lawful authority so to 
do, until enjoined from any further effort in that behalf by a restrain- 
ing order of this court.. And defendant further says that the said 
special tax upon the taxable property of said township was duly and 
legally extended by the county clerk of said county of Cape Girar- 
deau in the regular .tax-books of said county, in obedience to an 
order of the county court of said county made and entered on the 

23d day of May, 1883, the same being the 3d day of the reg- 
18 ular May term of said county, it being the same time at whic 

the State and county taxes were extended, and. that. after hav- 
ing so extended said tax the said tax-books were by said clerk deliv- 
ered: to this defendant; that by virtue of the said: tax-books so as 
aforesaid delivered to him, and not otherwise, he has attempted to 
collect said tax. 

Having fully answered, defendant prays the court to be hereof 


discharged. i 
| J. M. SEIBERT, 
By R. H. WHITELAW, 
re a His Attorney. 


_ And-respondent in good faith made all the defence to said suit 
that he was advised he could make. 


That said cause came on to be heard and detatenined in said cir- 
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cuit court of Cape Girardeau county at the August term of 1884. A 
final decree was entered therein perpetually enjoining respondent 
from collecting said. tax, which decree is in the words and figures 
following, to wit: 


Civil Action. Injunction. 
Cape Girardeau County Circuit Court. August Term, 1884. 


Monday, Sept. Ist, seventh day of the term, the following, among 
other, proceedings were had : 


THE STaTE or Missouri ex rel. MAURICE CRAMER, Prose- ) 
cuting Attorney of Cape Girardeau County, Missouri, 
Plaintiff, 


! vs. 
WitiraAmM Hager, Samvuet Hirt, and Ropert M. Sniper, } 2120. 
Judges of the County Court of Cape Girardeau 
19 County, Missouri; Gabriel C. Pepper, County Clerk, 
and James M. Seibert, Collector of Cape Girardeau 
County, Defendants. , 


Now come the parties in the above-entitled cause by their attor- 
neys, and this cause coming on to be heard, all and singular the 
matters being submitted to the court, seen, and heard, the court 
doth find that Maurice Cramer is the prosecuting attorney of Cape 
Girardeau county, Missouri. 

The court further finds that William Hager, Samuel Hitt, and 
Robert M. Snider are the judges of the county court of said county, 
and Gabriel C. Pepper the clerk of said county court. 

The court further finds that James M. Seibert is the collector of 
said county of Cape Girardeau. 

The court further finds that in the year 1869, in pursuance of the 
provisions of an act entitled “An act to facilitate the construction of 
railroads in the State of Missouri,” approved March 23d, 1868, the 
county court of Cape Girardeau county, in behalf of the township 
of Cape Girardeau, in said county, subscribed $150,000.00 to the 
capital stock of Cape Girardeau and State Line Railroad Company, 
a corporation duly organized and incorporated under the laws of 
Missouri, and issued bonds in that sum, with interest coupons at- 
tached, running twenty years and bearing eight per cent. interest. 

The court further finds that the Ninth National Bank of the City 
of New York, John T. Hill, Valentine Winter, George W. Harsh- 

man, and Elisha Foote obtained judgments in the United 
20 States circuit court for the eastern district of Missouri on cer- 

tain interest coupons detached from bonds so as aforesaid 
issued by the said county court for and [in] behalf of said township, 
amounting, in the-aggregate, to about the sum of $15,000, and aiter- 
wards obtained from said United States circuit a peremptory writ of 
mandamus directed to the said county court of Cape Girardeau 
county commanding said county court to levy a tax on all the tax- 
able property in. Cape Girardeau township for the purpose of satisfy- 
ing and paying said judgments. 
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The court further finds that in pursuance of said peremptory writ 
of mandamus the said county court, at its May term, 1883, it bein 
the same term of court at which the levy of taxes for State an 
county purposes was made for the year 1883, caused to be levied a 


tax of two per cent. on all taxable, real and personal, property in 


Cape Girardeau township, including the statements of merchants. 

The coart further finds that such two per cent. tax was thereupon 
extended by the county clerk of said county on the tax-books for 
the year 1883 in a separate column, and that said tax-books, so em- 
bracing the said two per cent. tax, were afterwards duly delivered to 
the collector of said county, to wit, defendant James M. Seibert, and 
that the said collector, at the time of the institution of this suit, was 
proceeding and endeavoring to collect the said two per cent. tax as 
other taxes for State and county purposes. 

The court further finds that the said county court, before levying 
the said two per cent. tax, did not cause the prosecuting attorney of 
its said county to present to the circuit court thereof, nor to the judge 
of said circuit court in vacation, a petition setting forth the facts and 

specifying the reasons why such two per cent. tax should be 

21 assessed, levied, and collected, nor any petition whatever in 

° that behalf, as required by section 6799 of the Revised Statutes 

of the State of Missouri, and that no order was made by the said 

circuit court of Cape Girardeau county, nor by the judge thereof in 

vacation, for the assessment, levy, or collection of said two per cent. 
tax now here sought to be enjoined. 

And the court further finds that the levy and assessment of the 
said two per cent. tax was illegally made, and that said tax is null 
and void, and the collection thereof ought to be restrained. 

Wherefore it is considered, ordered, and adjudged by the court 
that the motion of defendants to dissolve the temporary injunction 
heretofore granted in this cause be in all things overruled ; that this 
a be made perpetual, and that the said James M. Seibert, 
collector as aforesaid; the said William Hager, Samuel Hitt, and 
Robert M. Snider, judges of the county court of Cape Girardeau 
county, Missouri, and Gabriel C. Pepper, county clerk as aforesaid, 
their agents, servants, and deputies, their successor or successors in 
office, they and each of them, be, and they are hereby, forever re- 
strained and enjoined from collecting or attempting to collect the 
said two per cent. tax so as utovesnid levied by said county court of 
said county at its May term, 1883, for the payment of the judgment 
herein mentioned, and that the plaintiff have and recover of the de- 
— its costs in this behalf expended, and hereof have execu- 
ion. 

Respondent, in due time, filed his motion for a new trial or re- 
bearing, which was overruled, and he has appealed said cause to 
the supreme court of Missouri, where it is now pending. 
22 _ Respondent further states that he cannot, without violat- 
ing said injunction of said circuit court of Cape Girardeau 
county, collect or attempt to collect said special tax, and for that 
reason and none other he has failed since said injunction was served 
on him to make any effort to collect said tax. 
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- And for further return respondent states that he is ready and 


willing to do and perform any duty devolved on him as collector as 
aforesaid so far as he legally may, but submits whether he ought to 
be required to collect said special tax, because, as he is advised, the 
same was not levied in the mode and manner required by the laws 
of the State of Missouri, as set forth in sections 6798 and 6799 of 
the Revised Statutes of Missouri of 1879, concerning the assessment 
and collection of taxes, and it is made a criminal offense, punished 
by fine of not less than five hundred dollars and forfeiture of office, 
for any officer in the State of Missouri to collect or attempt te col- 
lect any tax or taxes other than those specified and enumerated in 
said section 6798 of said Revised Statutes without being ordered so 
to do by the circuit court of the county or the judge thereof in 
vacation, in the manner provided in said section 6799 of said 
Revised Statutes. 

And respondent submits that said special tax is not a tax speci- 
fied in said section 6798, and that no order was made by said circuit 
court of Cape Girardeau directing said county court to levy or assess 
said special tax, and he is advised by counsel that said levy of said 
— tax is void, and that he cannot collect or attempt to collect 
the same without violating the criminal law of Missouri and ren- 

dering himself liable to the pains and penalties prescribed. 
23 Wherefore, having made full return herein, respondent 


prays to be hence discharged. 
| JAMES M. SEIBERT, 


Before the undersigned clerk of said court, in person, came the 
above-named James M. Seibert, whe, being by me duly sworn, says 
that the statements contained in the foregoing return are true. 


JAMES M. SEIBERT. 


Sworn to and subscribed before this 3rd day of November, 1884. 
A. P. SELBY, Clerk. 


And afterwards, to wit, on the 6th day of November, A. D. 1884, 
the following further proceedings were had in said cause, and ap- 
pear of record in the words and figures following, to wit: 


Demurrer to Return of Respondent to Alternative Mandamus Filed. 


Unitep States ex rel. GEORGE W. HARSHMAN, eee 
v8. ) 1766. 
James M. S1esert, Collector, &c., Respondent. 


Now comes the relator by attorney and files demurrer to the re- 
turn of respondent to the alternative writ of nnandamus herein. 


Judgment on Demurrer. 


And the court having considered said demurrer to return finds 
the law thereon for the relator, and thereupon it is ordered that said 
¥ 
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demurrer be, and the same is hereby, sustained, and, on mo- 
24 tion of said relator by attorney, it is ordered that a remp- 

tory writ of mandamus issue herein to be Matdad 4a the 
said respondent, James M. Seibert, collector of Cape Girardeau county, 
Missouri, commanding him to forthwith make collection of the tax 
heretofore levied by the county court of said county to pay the judg- 
ment heretofore rendered in favor of said relator and against said 
county, with interest thereon and costs, in the manner prescribed by 
law for the payment of said judgment, interest and costs; that as 
soon as said taxes shall have been so collected heshall report the same 
according to law, and that he certify perfect obedience to said writ 
to this court on the first day of the next term thereof, on the third 
Monday, the 16th day of March next. 

Said cemurrer is in the words and figures following, to wit: 


Demurvrer. 


UniTep Srares, on the relation of Grorce W. HARSHMAN, 
v8. 
JAMES M. Serpert, Collector of Cape Girardeau County, Mu. 


And now comes the relator and demurs to the return of the. col- 
lector in this case for the reason that said return does not set forth 
any facts to justify said collector in not proceeding to collect said 


tax according to law. i 
FISHER & ROWELL, 
Att’ys for Relator. 


25 And afterwards, to wit, on the seventh day of November, 

A. D. 1884, the following further proceedings were had in 
said cause and appear of record in the words and figures following, 
to wit: 


* 


Writ of Error Allowed. Citation Signed. Bond Approved. Super- 
; sedeas Awarded. 


Unirep States ex rel. GeorcEe W. HaArsHMaAN, Relator, 

v8. 

James M. Serpert, Collector of Cape Girardean County, are. 
Missouri, Respondent. 


Now comes the respondent, by attorney, and presents to the court 
a writ of error to remove this cause to the Supreme Court of the 
United States, and a citation citing and admonishing the said re- 
lator to be and appear at said Supreme Court at the next term there- 
of, on the second Medan of October next, which said writ of error 
is allowed and said citation signed by the judge. 

And the said respondent also presents to the court his bond in 
the penal sum of five hundred dollars, which bond is approved and 
ordered to be filed. And on motion of said attorney it is ordered 
that a supersedeas be awarded staying further proceedings on the 
mandamus herein. | 

Said bond is in the words and figures following, to wit: 
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26 Know all men by these presents that we, James M. Seibert, 
as principal, and Leon. J. Albert and W. B. Wilson, as sure- 
ties, are held and firmly bound unto George W. Harshman, relator, 
in the full and just sum of five hundred dollars, to be paid to the 
said relator, his heirs, executors, administrators, or assigns ; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally by these pres- 
ents. 
Sealed with our seals and dated this sixth day of November, in 
the year of our Lord one thousand eight hundred and eighty-four. 


Whereas lately, at the September term, 1884, of the circuit court 
of the United States for the eastern district of Missouri, in a suit 
depending in said court between the United States ex rel. George 
W. Harshman, relator, and James M. Seibert, collector of Cape 
Girardeau county, Missouri, respondent, judgment was rendered 
against the said respondent, and the said respondent having obtained 
a writ of error of the said court to reverse the judgment in the afore- 
said suit, and a citation directed to the said relator citing and ad- 
monishing him to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of October 
next: 

Now, the condition of the above obligation is such that: if the 
said respondent shall prosecute said writ to effect and answer all 
damages and costs if — fail to make good his plea, then the above 
obligation to be void ; else to remain in full force and virtue. 

Sealed and delivered in presence of— 


(Signed) JAMES M. SEIBERT. [sEAt. 
ee LEON J. ALBERT. SEAL. 
“ W. B. WILSON. SEAL. 


Approved <a 
SAMUEL TREAT, Judge. 


[ Endorsed :] No. 1766. United States circuit court, eastern dis- 
trict of Missouri. U.S. ex rel. Geo. W. Harshman vs. Jas. M. Sei- 
bert, collector. Bond, $500. , principal ; , sure- 
ties. Filed 7th day of Nov., 1884. A. P. Selby, clerk. 


27 Unitep STaTEs oF AMERICA, \ rae 
Eastern District of Missouri, 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the writin 
hereto attached to be a true rena of the record, m Bite ali 

roceedings had in case No. 1766 of United States ex rel: George W. 
Harshinin, relator, against James M. Seibert, collector of Cape.-Gi- 
rardeau county, Missouri, respondent, as fully as the same remain 
on file and of record in said case in my office. | 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office'in the city of St. Louis, in said district, 
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this 18th day of September, in the year of our Lord eighteen hun- 
dred and eighty-five. 
[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk of Said Court, 
By , Deputy. 


28 [Endorsed ] No. 1766. United States circuit court, eastern 
district of Missouri. United States ez rel. George W. Harsh- 

man against James M. Seibert, collector of Cape Girardeau county, 

Missouri. Duly-certified transcript in the above-entitled cause. 


Endorsed on cover: E. Missouri C.C. U.S. No. 1103. James 
M. Seibert, collector of Cape Girardeau county, Missouri, plaintiff in 
error, vs. the United States ex rel. George W. Harshman. Filed Oc- 
tober 16, 1885. 
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this 18th day of September, in the year of our Lord eighteen hun- 
dred and eighty-five. 
[Seal of the United States Circuit Court, Eastern District.of Missouri. ] 
A. P. SELBY, 
Clerk: of Said Court, 
By —— —, Deputy. 


28 | Endorsed | No. 1766. United States circuit court, eastern 
district of Missouri. United States ex rel. George W. Harsh- 

man against James M. Seibert, collector of Cape Girardeau county, 

Missouri. Duly-certified transcript in the above-entitled cause. 


Endorsed on cover: E. Missouri C.C. U.S. No. 1103. James 
M. Seibert, collector of Cape Girardeau county, Missouri, plaintiff in 
error, vs. the United States ex rel. George W. Harshman. Filed Oc- 
tober 16, 1885. 
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James M. SEIBERT, Collector of Cape” 


Girardeau County, Missouri, 
Plaintiff in Error, 


. 


vs, 


Unitep STATES, Cx rel. GEORGE 


HaARSHMAN,: ~ 
Defendant in Error. 
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IN ERROR 1 TO ‘THE CIRCUIT COURT OF THE ' 
UNITED STATES FOR THE EASTERN DIS-. 
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TRICT OF MISSOURI. 


Brief for’ Plaintiff, in Error. 


~ ELLIS, JOHNS & MCKNIGHT, ” 
Attorneys for Plaintiff + in, Brror.’’ 
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Supreme Court of the Anites States. 


OCTOBER TERM, 1888. 


JaMEs M. SEIBERT, Collector of Cape) 
Girardeau County, Missouri, 
Plaintiff in Error, 


vs. | No. 130. 


UNITED STATES, ex rel. GEORGE W. 


HARSHMAN, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


In 1869 the County Court of Cape Girardeau County, 
Missouri, caused to be issued $150,000 in bonds, bearing 
interest coupons, pursuant to the subscription of Cape 
Girardeau Township to the Cape Girardeau and State 
Line Railroad Company, under an Act of the General 
Assembly of Missouri approved March 23, 1868 (Record, 
pp. 15, 19)—(which provided that, for the payment of 
such bonds and interest, special taxes should be levied 
and collected ‘‘in the same manner as county taxes,”’ 
‘on all the real estate lying within the Township’’). 

On February 16, 1882, the relator recovered judgment 
against said County, in the Circuit Court of the United 
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States, on certain coupons detached from said bonds, 
for $4,391.24, and costs $87.70, bearing interest at 6 per 
centum (pp. 5, 8, 11, 12). The County having failed-to 
pay said judgment, on September 25, 1882, and May 4, 
1883, alternative and peremptory writs of mandamus 
issued from said Circuit Court, commanding the County 
Court of said County to.levy a special tax for its pay- 
ment “on all property in said Township made taxable 
by law ”’ (p. 5). ) 

At their May 1883 term, said County Court, for the | 
purpose of. paying the judgments of George W. | 
Harshman (the relator), Valentine Winter, John T. | 
Hill, Ninth National Bank of New York, and Elisha - “ 
Foote, levied a special tax of 2 per centum “on all the : 
real estate and personal property in Cape.Girardeau 
Township subject to taxation, including statements of 
merchants and manufacturers doing business in said 
Township,’’ and made return thereof to said Circuit 
Court on September 13, 1883 (pp. 8, 12, 14, 19). 

Thereupon the tax books, with the said special tax 
property extended, were delivered to the authorized col- 
lector, James M. Seibert, the plaintiff-in-error, who was 
proceeding to collect said tax, when on December 29, | 
1880, a temporary writ of injunction was served on | 
-him, on the petition of the Prosecuting Attorney of said 
‘County, alleging that said levy of said special tax was 
illegal, because it had not been made upon real estate 
only, and: because ‘“‘ said County Court, before making 
the levy and order as aforesaid, did not make or cause | 
to be made an application to the Circuit Court of said | 
County,.nor to the Judge thereof in vacation, for an 
order.to:have assessed, levied, and collected said 2 per 
cent.:tax, nor was any such order in fact made by such 
‘Court or;the Judge thereof in vacation,’ as required by 
law. Said injunction-was made perpetual on Septem- 
ber 1, 1884 (pp. 6, 8, 12, 13, 16-22). : 
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Seibert having thereupon discontinued the’collection: 
of said tax; an alternative writ of mandamus’ issued to 
him on October 11, 1884, from the Circuit Court‘of’ the 
United States (pp. 4, 7), to which he made return’ No- 
vember 3, 1884, setting forth the facts aforésaid; and 
justifying his refusal to collect because of said injunc- 
tion, and because, as he was advised and believed, said 
special. tax was illegally levied, in that it-was levied on 
the personal property of the Township, and in’that it 
was levied without the order of the Circuit Court of said 
County or the Judge thereof, as required‘ by Sections 
6798 and 6799, Revised Statutes of Missouri, 1879 (ppv 
11-23). 

To this return the relator demurred (p. 24) for the 
reason that said return does not set forth any’ facts to 
justify said collector in not proceeding : to ‘collect said 
tax according to law. 

The Circuit Court sustained the demurrer, and ordered 
the issue of a peremptory mandamus against Seibert, 
commanding him to forthwith collect said: tax, etc. (pv 
23), wherefore Seibert sues out a Writ of Error’ to this 
Court (p. 25). 


ERRORS ASSIGNED. 


The errors assigned, so far as now relied on, are that 
the court erred in sustaining the demurrer and the’ ob- 
jections stated therein to the return of James M. Séi- 
bert to the alternative writ of mandamus, and in‘ not 
discharging the respondent. 


RECONSIDERATION REQUESTED. 


Of the two points involved in this case, the first, 
namely, whether the County Court could lawfully. levy 
the special tax upon personal property in the Township, 
is not pressed, in view of the decision in Cape Girar- 
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deau County Court v. Hill (118 U. S., 68), which was 
rendered after this writ of error was sued out. 

The second point, namely, whether the County Court 
could lawfully levy the special tax without the order of 
the Circuit Court of the County, or the judge thereof, 
as required by the amending Act of 1879, was decided 
adversely to the contention of the plaintiff-in-error in 
Seibert v. Lewis (122 U. S., 284), on the ground that 
said amending act impaired the obligation of the rela- 
tor’s contract. Reconsideration of said decision in the 
case at bar is respectfully asked for the following rea- 
sOns : 

1. Because the opinion of the Court in said case 
states (p. 295): «It is therefore not denied in argu- 


ment in the present case that Section 2 of the Act of | 


March 23, 1868, under which the municipal obligations 
of the relator which had passed into judgment were 
issued, constitutes a part of the contract to the benefit 
of which he is entitled’’; whereas, as matter of fact, 
such denial was explicitly, though briefly, made in ar- 
gument under (Par. 3, p. 7, and Par. 3, 4, and 5, p. 9, 
of Brief), in respect of that part of said section which 
refers to the ‘‘manner’’ of collecting the tax. 

2. Because said opinion refers (p. 295) to «‘ the munic- 
ipal obligations of the relator, which had passed into 
judgment ’”’ ; and (p. 299) to «‘those (laws) in force in 
1871, when the judgment of the Circuit Court was ren- 
dered ;”’ and it states (p. 300): «‘ The laws of Missouri, 
for the collection of the tax necessary to pay his judg- 
ment, in force at the time when it was rendered, con- 
tinue to be and are still in force for that purpose.... 
When he seeks and obtains the writ of mandamus from 
the Circuit Court of the United States, for the purpose 
of levying a tax for the payment of a judgment which 
it has rendered in his favor, he asks and obtains only 
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the enforcement of the laws of Missouri under which 
his rights became vested ’’; wherefrom it appears that 
the opinion proceeded on the assumption that the rela- 
tor had obtained judgment prior to the Act of March 8, 
1879 (R. S. 1879, Sec. 6798, et seq.), and thereby acquired 
a vested right to the ‘‘manner’”’ of levying special taxes 
then existing ; whereas, as matter of fact, the law in 
force when the judgment was rendered, both in that 
case and in the case at bar, was said Act of March 8, 
1879, which had changed the so-called manner of levy- 
ing special taxes,—(See Certificate of Clerk of Circuit 
Court herewith filed ; Elisha Foote’s judgment)—and, 
under the rule as above stated, the decision should ac- 
cordingly have been for the plaintiff-in-error. 

3. Because said opinion declares that the provisions 
of the amending Act of 1879 ‘can not fail seriously to 
embarrass, hinder, and delay him (the relator) in the 
collection of his debt, and which make an express and 
injurious discrimination against him’’; and this with- 
out giving any reason for said declaration other than 
the change in the remedy, and without any such rea- 
son, or showing of embarrassment, hindrance, injury, 
or other impairment by the defendant-in-error, but only 
his bald assertion to that effect, ignoring the opinion 
of the Supreme Court of Missouri (State v. Seibert, 91 
Mo., 452) to the contrary; wherefrom it would appear 
that the obstruction of the rights of the relator 
was deduced as a conclusion of law from the mere fact 
of a changein the remedy, and this against the set- 
tled rulings of this Court. 

4. Because said opinion does not examine, and doubt- 
less therefore the Court did not consider, any of the 
points in the brief of argument hereinafter following, 
with one exception, namely, the rule as to the alteration 
of the remedy, which, however, was not applied to the 
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facts of the case as it is in said brief—which ‘is submit- 
ted in the hope of throwing additional light on the 
question. 

5. Because, on the argiment of said cause, the Court 
refused to hear two counsel for the plaintiff-in-error, 
though they asked to be heard, on the ground that the 
Court was not accustomed to hear more than two argu- 
ments ; whereas only one counsel for plaintiff-in-error 
had been heard, in opening and in reply, but the two 
hours’ time which is allotted to each side by Rule 22, to 
be apportioned between said two counsel “ at their dis- 
cretion,’’ had not been exhausted, and counsel were not 
aware of any modification of said rule. 

6. Because judgment in said cause was rendered on 
the 27th of May, 1886. the last day of the term, but the 
opinion of the Court was not then delivered, and coun- 
sel for plaintiff-in-error were unable to procure said 
opinion for some days after the close of said term ; 
wherefore they were not advised of the reasons for said 
judgment, nor was it possible for them to move fora 
rehearing thereof in view of existing rulings. 

7. Because, as matter of fact, the amount involved 
in Seibert v. Lewis was insufficient to give this Court 
jurisdiction,—though that fact was not then known to 
plaintiff-in-error’s counsel—namely, judgment $2,370.- 
72 + costs $176.79 — $2,547.51 + $310.30 (interest at 6 per 
cent. to May 14, 1884) — $2,857.83. (See Certificate of 
Clerk of Circuit Court herewith filed ; costs in Elisha 
Foote). 

As lending countenance to this request for reconsid- 
eration, the Court’s attention is invited to the fact that 
in: Harshman v. Bates County (92 U. S., 569), the Act of 
March 23, 1868, involved in Seibert v. Lewis and in the 
case'at bar, was declared to be unconstitutional, appar- 
ently bya unanimous Court; and that said decision was 
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afterwards reconsidered and overruled in County of 
Cass v. Johnston (95 U. S., 360). 


BRIEF OF ARGUMENT. 


When the bonds in question were issued, the law of 
the State of Missouri providing for their payment was 
Section 2, Act approved March 23, 1868 (Laws of 1868, 
p. 92),—an act authorizing subscriptions in aid of rail- 
road construction and the issue of bonds therefor—as 
follows : 


‘“‘Sec. 2. In order to meet the payments on account of the subscrip- 
tion to the stock, according to its *erms, or to pay the interest and prin- 
cipal om any bond which may be issued on account of such subscription, 
the county court shall, from time to time, levy and cause to be collected, 
in the same manner as county ‘axes, a special tax, which shall be levied 
on all the real estate lying within the township making the subscription, 
in accordance with the valuation then Jast made by the county assessor for 


county purposes.”’ 

When the relator recovered his judgment, and insti- 
tuted these mandamus proceedings for its satisfaction, 
the amending Act approved March 8, 1879 (Laws of . 
1879, p. 185; Rev. Stat’s, 1879, Sec’s 6798-6800), had 


been added to the statute-books, as follows: 


“*Szc. 6798. Taxes. how assessed. levied, and collected.—The following- 
named taxes shall hereafter be assessed. levied, and collected in the sev- 
eral counties in this State, and only in the mannver and not to exceed the 
rates prescribed by the constitution and laws of this State, viz: The State 
tax, and the tax necessary to pay the funded or bonded debt of the State, 
the tax for current county expenditures, and for schools. 

‘* Sec. 6799. Procedure, limitations, and conditions.—No other tax for 
any purpose shall.be assessed, levied, or collected, except under the fol- 
lowing limitations and conditions, viz: The prosecuting attorney or count 
attorney of any county—upon the request of the county court of 
county, which request shall be of record with the proceedings of said 
court, and such court being first satisfied that there exists a necessity for 
the assessment, levy, and collection of other taxes than those enumerated 
and specified in the preceding section—shall present a petition to the cir- 
cuit court of the county, or to the judge thereof in vacation, setting forth 
the facts set speeet ng the reasons.why such other tax or taxes should be 
assessed, ’ 


constitution sod lawn of this: State, shall make an order.direeted to. the 
county court of.such county, commanding such court to. have assessed, 
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levied, and collected such other tax or taxes, and shall enforce such order 


by mandamus or otherwise. 
‘* Sec. 6800. Assessment, levy, and collection not to be made except as pro- 


vided’’—(making a violation of the foregoing sections a misdemeanor, 
punishable by fine and loss of office). 


The question now before this Court is, whether the 
‘“‘levy”’ of the special tax by the County Court, without 
compliance with said Act of 1879, was a legal levy. 

It was urged below by the relator that such levy was 
legal, because said Act of 1879 was unconstitutional in 
respect to his bonds, for the reason that it impaired the 
obligation of the contract, as to the «‘manner”’ of levy- 
ing the tax for their payment, created by the Act of 
1868, to the benefit of which he was entitled ; and such 
was the opinion of this Court in Seibert v. Lewis (supra). . 
But it is respectfully submitted that such is not the law, 
for the reasons hereinafter stated. 


First. : | 

The provision in the Act of 1868, authorizing the 
County Court to levy and collect special taxes ‘‘in the 
same manner as county taxes,’’ so far as it entered into 
this contract, created an obligation to the benefit of 
which the makers of the bonds (and not their holders) 
were entitled; hence one which might be waived by | 
them or on their behalf, and any impairment of which | 
the holders can not be heard to set up. | 
/ 


> $t 
fs 


1. The General Railroad Law of Missouri (Gen. Stat., 
1865, p. 338; Wagner’s Stat., p. 305) had provided for 
subscriptions to railroads by Counties, the issue of 
bonds, their payment by taxes, etc., and the Act of 
1868 was designed to extend its benefits to the Town- : 
ships, which then had no separate corporate existence 
(92 U. S., 573). It was known as “ The Township Aid 
Act ”’ (92 U.S., 572; 95 U. S., 365). But whilst the 
Township made the subscription, the County issued the 
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bonds, and for their payment the County authorities 
levied the tax on the Township property. Wherefore, 
to prevent irregularity in the mode of taxation— 
whether from ignorance, malice, or venality—and con- 
sequent vexation and hardship to the Township tax- 
payers, the phrase ‘‘in the same manner as county 
taxes ’’ was inserted. There appears to be no other 
reasonable explanation of its purpose. The railroad 
corporations, or the bondholders, might have been ben- 
efited by a provision fixing the time of collecting the 
tax (which, however, was not fixed), but it is impossi- 
ble to discern any interest which they could have at 
that time had in fixing the manner of collecting it. 
On the other hand, it is clear that a provision for its 
collection in the regular manner provided by law’ for 
collecting the county taxes was of the highest impor- 
tance to the people. 

2. The benefit of the provision may therefore be 
waived by or for the makers of the bonds. 


Shutte o. Thompson (15 Wall., 151, 159): Wad — waive any pro- 
vision, either of a contract or of a statute, inte or his benefit.’’ 

Bail Magwire (22 Wall., 215, 230): « Cortaialy no one will contend 
that a State can not waive at any time a provision for its own benefit.” 


3. The relator can not be heard to allege impairment 
of his contract by a change in this provision, because 
it was not intended to impose an obligation ‘on: the 
makers of the bonds for his benefit. 


Te eee: oa ve wagon = vraag 
It may be defined to be ndder an Obligation to the other, aud doch recip. 
recip- 


which each comes under an obligation to the other, and 
rocally a right to whatever is promised y Ree i 

whee 528: ‘* The State were f en ‘to pass any law 
4 the obligation of contracts,” thatis, of 
‘erty, which some individual could claim a right to something 


eficial to himself.” 

4. It is a contract right to which ‘the Constitution 
refers, that is, a right arising from an agréémeént ‘or 
consensus of the contracting ‘parties, and ‘théeréfore a 
right which was’ present, actually or by implieation, in 
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the minds of the parties at date of the contract. Sup- 
posing it to be true, then,—though its truth is denied— 
that there is a present special benefit to the relator in 
having the levy of these taxes made in the same man- 
ner as county taxes, this alone does not imply a right 
thereto, or an obligation under it, within the meaning 
of the constitutional inhibition ; it must also appear 
that he was entitled to it at date of the contract, and 
such, as has been shown, was not the case. 


5. A case in point is- Railroad Co. v. Falconer (103 
U. S., 821, 826), wherein it was urged for the Railroad 
Company that a provision in a similar ‘“ Railroad Aid 
Act ’’ of the State of New York, by which certain town 
commissioners were ‘‘ empowered and directed to sub- 
scribe,’’ etc., constituted an obligation to whose benefit 
the Company was entitled, which was impaired by a 
subsequent law of the State. But this Court answered: 
Nay. The obligation was due to the town which ap- 
pointed them, and not to the Railroad Company. 

So in Barkley v. Levee Commissioners (93 U. S., 258, 
265), much reliance was placed by the petitioner for 
mandamus on the fact that the law, under which his 
contract arose, made the taxes for his payment a first 
lien on the property liable thereto, and the benefit of 
which he accordingly claimed; but this Court replied: 
Nay. The lien is for the benefit of the public author- 
ities, and not for that of the public creditors. 

Soin Bailey v. Magwire (22 Wall., 215, 230), where 
it was urged that the State of Missouri was bound by 
a law in force at date of the contract, fixing the mode 
of ascertaining the valuation of certain taxable prop- 
erty, and whose maintenance was for the benefit of the 
Railroad Company, this Court held that it was plainly 
‘ intended for the public benefit, «and if, on trial, it 
should turn out not to be the best mode for the purpose, 
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surely the Legislature has a right to change it and 
adopt another.”’ 


Second. 


If, however, the bondholders are entitled to the benefit 
of the said provision, nevertheless it related to the man- 
ner of collecting the tax, and not to the manner of levy- 
ing it. 

1. The Act of 1868, as is apparent from its terms, was 
intended to conform to the General Railroad Law (Gen. 
Stat., 1865, Sec. 18, p. 3388; Wagner’s Stat., p. 305), 
which provided for the “levy”’ of taxes, without any 
reference to the ‘‘manner”’ of levying. The two acts 
are in part materia. 

2. A similar purpose to conform only the manner of 
collecting taxes to that of the county taxes appears in 
the Act of Missouri approved March 21, 1870 (Wagner's 
Stat., p. 1265). Sec. 9 authorized the city Boards of 
Education to levy a school tax by certifying it to the 
Clerk of the County Court, who should extend the taxes 
on the school tax book and deliver it to the collector, 
‘‘ whose duty it shall be to collect such taxes in the same 
manner that he is required to collect State and county 
taxes.”’ 

3. When the Legislature of Missouri have desired 
that the manner of levying special taxes, as well as of 
their collection, should be the same as that for the levy 
and collection of county taxes, they have been careful 
to so particularly state ; for example, in Chap. 52, Gen. 
Stat. 1865 : 

‘Sec. 6. For the purpos: of opening and keeping in repair roads, 
the county courts are hereby empowered and authorized to levy a special 
tax, . . . said levy to be made at the time and in the same manner as 
the county revenue is now levied, . . . and the collection thereof to be 
made and enforced in the same way and manner as the State and county 


vee gd is now or hereafter may be by law directed to be made and en- . 
0 


_ SA ne RE FR EN I AR AE Ee RE OREN OE RES OM INN: i I ta 


12 


4. Statutes of the States are to be construed by the 
rules of the common law (1 Black, 358, 375), under 
which ruling the phrase “in the same manner as 
county taxes ’’ refers only to the word « collected.”’ 


“Finch’s Discourse of ‘Law, B’k-1, Chap. 3: ‘‘ Words of construction 
must. be referred to the next antecedent where the matter itself doth not 
hinder 7 


R’y Co. ». Marriage, 9 House.of Lords, 37: ‘‘ It is an ordinary rule, not. 

so much of law as of the grammatical construction of the English lan- 

age, that words of relation prima facie refer to the nearest antece- 
t.’’ 


Broom’s Legal Maxims, 680: ‘‘ Relative words must ordinarily be re- 
ferred to the next antecedent, where the intent upon the whole deed or 
instrument does.not. appear to the contrary, and where the matter itself 
does not hinder it.’’ 


5. The reason why the Legislature intended to refer 
to the manner of ‘collecting only is plain, viz., no man- 
ner of levying county taxes was prescribed by law, 
saving that the County Court should make a written 
order imposing them; whereas the manner of collecting 
county. taxes was most minutely pointed out in the 
General Statutes. Q. V. 


Third. 


If, however, the. phrase “in the same manner as 
county taxes’’ relates to both levying and collecting, 
nevertheless there was no change in the manner of 
levying taxes made by the Act of 1879. 

1. The Act of 1868 in this phrase obviously referred 
to. the existing statutes relating to the levy of county 
tuxes (Gen. Stat. 1865, p. 121; Wagner’s Stat., p. 1193, 
Sec. 166, 167), which were as follows : 


‘**Sec. 166. As soon as may be after the assessor's book of each count 
shall be corrected and adjusted, according to law, the county court shall 
ascertain the sum necessary to be raised for county purposes, and fix the 
rateof taxes on the several subjects of taxation, so as to raise the required 
sum, and the same shall be entered in proper columns in the tax book. 

‘*Sgc. 167., Whenever the county court shall ascertain the amount to 
be raised for county purposes, and fix the rates of county taxes, they shall 
ceuse the same to be entered of record, so as to show the whole amount to 
be raised, and the proportion which the rates of the county tax bear to 
the rates of State tax on the same subject of taxation... . ” 


A 
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The same provisions.are in existence now (Rev. Stat. 
1879, Sec’s 6805, 6806). Consequently when the County 
Court follow the directions therein contained, they make 
the levy in the exact manner contemplated by the Act 
of 1868. 

2. The manner of levying taxes so far as prescribed: 
in said statutes, is plain, and the following is the whole. 
of it: After the County Court ascertain the sum neces- 
sary, they fix. the rates and cause the same to be en- 
tered of record, There are two things referred to, as- 
certaining the amount and making the levy. Fixing 
the rates and recording them, or issuing an order, con- 
stitutes the actof levying. Ascertaining the amount is 
no part of the act of levying, and consequently no part 
of the manner of levying. ‘‘Manner”’ is from manus, 
and means the mode of handling, execution, or action. 

3. Town of Queensburg v. Culver (19 Wall., 83, 93): 
Sec. 4 of an act authorizing subscriptions to a railroad, 
the issue of bonds therefor, and the levy of taxes to pay 
them, provided that certain Commissioners should an- 
nually report the amount of taxes required to the Su- 
pervisors, who should assess, levy, and collect them “ in 
the same manneras other taxes are assessed, levied, and 
collected.’’ Here, the Supervisors, after ascertaining 
the necessary amount from the report of the Commis- 
sioners, made thelevy. This Court, in its opinion, dis- 
tinguished the ascertainment from the levy. 

4. City of Kansas v. R’y Company (81 Mo., 285): 
The statute (1873) provided that the city council should 
fix the rate of taxation, certify it to the County Court, 
‘cand the County Court shall immediately ascertain and 
levy the taxes ’’—explicitly distinguishing ‘ ascertain ”’ 
from ‘‘levy.’” The court, after ruling that the levy. 
was neither fixing the rate, nor certifying it, nor assess- 
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ing the tax, nor listing and valuing the property by the 


assessor and his return, said (p. 294): 


‘The levy is made by an order in writing, by the person or tribunal 
authorized to make it, imposing the tax upon the property which has been 
regularly assessed as taxable property.” 


5. It is manifest that only the manner of ascertaining 
the special tax (and not the manner of levying it) is 
changed by the Act of 1979. Sec. 1 (Sec. 6978 R. S.) 
provides that the ‘‘manner’’ above referred to shall be 
followed in levying county taxes. The Act of 1868 pro- 
vides that the same manner shall be followed in levying 
special taxes, and the record (p. 17) shows that the 
- County Court followed it in this instance. But Sec. 2 
of the Act of 1879 (R. 8S. 6799) provides that the County 
Court shall levy aspecial tax only after “ ascertaining ’”’ 
it from the order of the Circuit Court of the County or 
the Judgethereof. That is, the change concerns some- 
thing wholly anterior to, and disconnected from, the 
act of levying the tax. 

6. In the injunction proceedings in the case at bar, 
the petition sets out (Record, p. 14), and the finding 
was (Ibid., p. 20), «that said County Court, before mak- 
ing the levy and order as aforesaid, did not’’ apply to 
the Circuit Judge, etc. This conforms to the statute 
exactly. When the Act of 1868 was passed, the County 
Court alone was empowered to levy taxes (Rev. Stat. 
1865, p. 121, Sec. 76 ; Wagner’s Stat.. p. 1193, Sec. 165), 
and so it remains under the revision of 1879. Sec. 
6799 provides that the Circuit.Judge, after being satis- 
fied of the constitutionality and legality of the tax, 
‘¢‘shall make an order directed to the County Court of 
such county, commanding such Court to have assessed, 
levied, and collected such other tax.’’ It would seem to 
be beyond question that the purpose of the Legislature 
was that the levy should be made by the County Court 
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alone, and, under the Act of 1868, «‘in the same manner 
as county taxes.”’ 

7. The substance of the change, then, is that the 
County Court must take the advice and order of the 
Circuit Judge before making the levy. But there was 
no contract between the parties on this subject, and 
hence no impairment of their contract by the change. 
The order of the Circuit Judge was, however, a condi- 
tion precedent to the levy, ‘«‘upon a compliance with 
which the power to levy the tax depended”’ (State v. 
R’y Co., 87 Mo., 236), and for want of which the levy 
was illegal and void (Jbid.; State v. Hager, 91 Mo., 
452—the injunction proceeding in this case). These 
decisions are ‘‘controlling’’ (22 Wall., 231). 


Fourth. 


If, however, the Act of 1879 changed the manner of 
levying the tax, nevertheless it also made the order of 
the Circuit Judge a condition precedent to a lawful as- 
sessment of the tax; as there was no stipulation in the 
relator’s contract regarding the manner of assessment, 
it was not impaired thereby; and the collector was jus- 
tified in refusing to collect a tax illegally assessed. 

1. Hitherto, both in the case at bar in the court be- 
low and in Seibert v. Lewis (supra) in this Court, the 
impairment of the contracts of the relators has been 
rested solely on the express language of the Act of 
1868, which provides only that the County Court “shall 
levy and cause tu be collected, in the same manner as 
county taxes, a special tax.’’ But Sec. 2 of the Act of 
1879 (Sec. 6799 R. 8S.) declares: «No other tax for any 


purpose shall be assessed, levied, or collected, except | 


under the following limitations and conditions,’’ etc. 
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2. Assessment is no part of the levy, either gener- | 
ally or by the laws of Missouri. | 


City of Kansas v. R’y Co. (81 Mo., 285, 294): ‘‘Assessment for taxation 
is one step, but levying the tax is another and different step. . The 
act of the assessor in listing and valuing the property, with the return of | 
the same to the tribunal empowered to levy the tax, does not constitute a . 
levy of taxes.’’ | 


3. In the absence of an express contract, the State | 
may change the manner of assessing taxes, and such 
change does not violate the constitutional inhibition | 
against laws impairing the obligation of contracts. | 


Bailey v. Magwire (22 Wall., 215, 229): ‘‘And the claim is that the State 
Legislature is probibited from passing any law to assess the property of 
the Company for State purposes in a different manner. It is not so writ- 
ten in the statute, nor, indeed, can any proper inference be drawn from 
what is written that the Legislature intended to contract with the Com- 
pany in this particular. It would be strange, indeed, if it were so; for 
the mode of assessment might not work well, and yet, if it formed the 
subject of a contract, it could not be changed.”’ 


4. The absence of the order of the Circuit Judge in- 
validated the assessment (87 Mo., 236; 91 Mo., 452), the 
law expressly forbade the plaintiff-in-error to collect > 
the tax, and mandamus will not lie to compel its col- 


lection. 


U. 8. v. County of Macon (99 U. S., 582, 591): ‘“‘ The judgment has the 
effect of a judicial determination of the validity of his (the relator’s) de- 
mand, and of the amount that is due, but it gives him no new rights in 
respect to the means of payment.’’ 

U. 8. ». County of Clark (95 U. S., 769, 773): ‘‘ No court will by man- 
damus compel county officers of a State to do what they are not author- 

‘ ized to do by the laws of the Statce."’ 


Fifth. 

Again, however, if the levy of the special tax ‘in 
the same manner as county taxes’’ was a part of the 
contract to the benefit of which the relator was en- 
titled, nevertheless there was in fact no impairment of — > 
the obligation by the alteration made by the Act of | 
1879. - 

1. The unconstitutionality of a State law for this 
cause must be demonstrated, and is not to be presumed ; 
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on the contrary, the presumption must be that the law 
is constitutional. 


Cooper o. Telfair (4 Dall., 14, 18): ‘‘ The presumption, indeed, must 
always be in favor of the validity of laws, if the contrary is not clearly 
demonstrated.’’ 

Fletcher ». Peck (6 Cranch, 87, 128): ‘‘ It is not on plight or vague con- 
jecture that the Legislature is to be pronounced to have transcended its 
power, and its acts to be considered as void.’’ 

Munn ». illinois (94 U. S., 113, 132): ‘‘ For us the question is one of 
power, not of expediency. Tf no state of circumstances could exist to 
justify such a statute, then we may declare this one void, because in 
excess of the legislative power of the State. But if it could, we must 
presume it did.’ 


2. The inyalidity of the law can not be argued from 
the mere fact of a change in the remedy, because the 
settled rule is that the remedy, existing at date of ‘the 
contract and entering into it, may be’ changed at the 
discretion of the Legislature, provided there be no im- 
pairment of the obligation; and the test of impairment 
is that there is a “‘denial or obstruction’’ of the right 
secured by the contract. 


Sturgess o. Crowninshield (4 Wheat., 122, 200): ‘‘ Without im ng 
the obligation of the contract, the remedy may certainly be 
the wisdom of the nation may direct 

a . py oy (1 How., 311, 316): t*‘ Whatever belo 
the remed be altered according ae the will of. the ne State, pro 
the alte nd not impair the ob on of the contract. 

Memphis v. United States (97 U. S. , 298; 295): «The Legislature ofa State 
can not take them (existing remedies) away without impairing the obliga- 
tion of the contract, though it may fy them, and-even substitute 
—— if a sufficient remedy. be left, or another sufficient one. be pro- 


McCracken v. Hayward (2 How., 608, 612): ‘‘Any jaw which in its opera- 
tion amounts to a denial or obstruction of the rights accruing by acon- | 
tract, though professing to act onl “1 the remedy, is directly obnoxious 
to the prohibition of the Constitu 


3. No one has thus = this Court that 
the Act of 1879 amounts to a total «denial’’ of the 
relator’s remedy. This Court in Seibert v. Lewis (supra) 


- went no further than to hold that it- would. ““embarrass, 


hinder, and delay” him. And, indeed; -the-certainty of 
equal ultimate relief. is assured ; for the: ‘judgment ‘is 
conclusive of ‘the validity of the - bonds (The'‘Mayor v. 
Lord, 9: Wall., 409) and of ‘the coupons ‘(Ralls County 
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Court v. United States, 105 U. 8., 733), and the Supreme 
Court of the State has declared it to be binding on the 
courts and officers of the State (State v. Rainey, 74 Mo., 
229); a single writ of mandamus may issue at once to 
the County Court, the county attorney, and the Circuit 
Judge (Labette v. Moulton, 112 U.5., 217, 224), or to 
each in his turn (Rees v. City of Watertown, 19 Wall., 107, 
117); such writ may properly run to the Circuit Judge, 
who is quoad hoc merely a part of.the taxing machinery, 
to issue the order; or, if not, at least to take action; in 
either event, by such writ and by the judgment, it is 
obvious, the Circuit Judge will in fact be ‘satisfied of 
the necessity for such other tax’’ (Sec. 6799, R. S.), 
and will issue the order to the County Court; for it is 
to be presumed, as matter of law, that each of the 
officials concerned will do his duty in the premises. 


In Lower tv. U. §.(91 U.S., 586) mandamus ran to town auditors to audit a 
adgment preparatory to levying thetax. Hz Parte Rowland (104 U. S., 604, 
13) ruled that mandamus would lie against a Judge of Probate ez officio 

President of a Court of County Commissioners. Hoff o. J ee County 
(110 U. 8., 53) ruled that the certificate of the Auditor of the State to the 
propriety of issuing certain county bonds was not a judicial act, but like 
a similar act of the County Court. 

C. & A. R’y Co. o. Wiggins (108 U. S., 18, 24): ‘‘The presumption in 
all cases is that the courts of the States will do what the Constitution 
and laws of the United States require.’’ Hoff o. Jasper County (110 U. S., 
58, 56): ‘‘It is always to be presumed that a public officer will do, when- 
ever called on, what the law requires of him.’’ Spring Valley Water 
Works v. Schottler (110 U. S., 347, 354): This Court overruled the argu- 
ment pressed on them, to the effect that certain officers would not do their 


duty. 

4. That there is no such “obstruction”’ of the rela- 
tor’s rights as will impair his contract is clear from the 
following considerations. The whole change effected 
by the Act of 1879 is in requiring the County Court not 


to make the levy without the order of the Circuit Judge, 


whereas the County Court formerly levied the tax of 
their own power. Now, the only way in which obstruc- 
tion could result would be either from a contumacious 
delay of the Circuit Judge, or from the necessary delay 
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caused by the submission of the question to him. As 
to the former, it has already been shown that it must 
be presumed that the Circuit Judge will do his duty, 
which, in this instance, is plain; and, further, it may not 
be concluded, as matter of law, that a contingency 
which may never occur will impair the obligation of a 
contract (Conn. Ins. Co. v. Cushman, 108 U. S., 51, 66). 
As to the latter, since the action of the Circuit Judge 
upon mandamus proceedings will be purely formal, 
the time consumed must be of the briefest; and, what- 
ever the rule may have originally been (Green v. Bid- 
dle, 8 Wheat., 1, 84), it is now settled that, so long as 
a remedy is not denied, the difficulty and time of 
enforcing it may be increased, provided there results no 
serious embarrassment, rendering the remedy hardly 
worth the pursuing, that is, practically useless. 


Bronson v. Kinzie (1 How., 311, 315, 317): “‘Although a new remedy 
may be deemed less convenient than the old one, and may in some d 
render the recovery of debts more tardy and difficult, yet it will not follow 
that the law is unconstitutional. ... It is manifest that the obligation 
of the contract . . . may be seriously impaired by burdening the pro- 
ceedings with new conditions and restrictions, so as to make the remedy 
hardly worth pursuing, . . . conditions that rendered it useless, or 
impracticable to pesune 

Curtis 0. Whitney (138 Wall., 68, 70): ‘‘ Nor is it (the new restriction) 
difficult to comply with . . . . Nor does every statute which affects the 
value of a contract impair its obligation. It is one of the contingencies 
to which ies look now, in making a large class of contracts, that they 
may be affected in many ways by State and national legislation.”’ 

Terry ev. Anderson (95 U. S8., 628, 688): ‘‘ The parties to a contract .. . 
have no more a vested interest in the time for the commencement of an 
action than they have in the form of the action to be commenced.”’ 

Louisiana v. New Orleans (102 U. 8., 208, 207): ‘‘ Whatever legislation 
lessens the efficacy of these means impairs the obligation. If it tend to 
postpone or retard the enforcement of the contract, the obligation of the 
contract is to that extent weakened.’’ (The caseshows that a very serious 
postponement was in the mind of the learned Justice). 

Vial o. Penniman (103 U. S., 714, 720): ‘‘ The general doctrine of this 
Court on this subject may be thus stated: In modes of proceeding, or 
forms to enforce the contract, the Legislature has the control, and may 
enlarge, limit, or alter them, provided it does not deny a remedy, or so 
embarrass it with conditions or restrictions as seriously to impair the value 
of the right.’’ (Cases cited. ) 


5. A remedy is properly divisible into form and sub- 
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stance, ‘and the rule is that, to impair the obligation of 
the contract, the alteration must affect the substance 
of the remedy. 


The new law must not take away ‘* all adequate and efficacious remedy ”’ 
o. Mayor. of N. O., 109 U. S., 289; Nelson e. St. Martin's 


( 
Parish, 111 U. 8., 721); it must not ‘‘ materially”’ impair the right 
Green v. Biddle; 8 Wheat., 17; Ochiltree e. County Court, 21 Wall., 252; 
watds o. Kearzey, 96 U. 8., 601); it must not deprive the party of any 
‘* substantial’’ right secured~ by the contract (Von Hoffman v. City of 
yuincer: 4 Wall., 553; Clark. o. Reyburn, 8 Wall., 322; Butz v. City of 
, 8 Wall., 583; Gunn v. Barry, 15 Wall., 623: Walker v. White- 

head; 16 Wall.; 318; Edwards v. Kearzey, 96 U. 8., 607). 


6. By the Act of 1879, two additional officers (the 
County Attorney and the Circuit Judge) are made part 
of the taxing machinery, which is a mere change in. 
form, and clearly a change within the competency of 
the State to make. (The possible brief delay in action 
has been discussed above.) 


Thompson v. Allen County (115 U. S., 550, 555): *‘ The power to direct 
a tax to be levied in the highest act of sovereignty, and is exercised by 
Legislative authority only.’ 

Meriwether ». Garrett (102 U. 8., 472, 515): ‘‘(The State) having sole 
power to authorize the tax, it must equally possess the sole power to pre- 
scribe the means by whieh the tax shall be collected, and to designate the 
officers through whom its will shall beenforced. ... No Federal Court, 
either on its law or equity side, has any inherent jurisdiction to lay a tax 
for any purpose, or to enforce a tax already levied, except through the 
agencies provided by law.”’ 


7. What was the “substance’’ of the original remedy ? 
That the “‘manner”’ of levying and collecting should 
be the same as in county taxes. If it be assumed, as 
the relator contends, that the freedom of the County 
Court from the control of any other tribunal ‘is a part 
of the «‘manner,”’ how is that view to be reconciled 
with the control which he desires the Circuit Court of 
the United States in this instance to exercise by its 
writ of mandamus? The mandamus and the “order ’”’ 
provided for in the Act of 1879 would have the same 
effect precisely in setting the County Court in action. 
On his own hypothesis, then, the relator himself is 
attempting to violate the contract. He is asking this 
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Court to sanction the doing by the Circuit Courtof the: 
very thing which he denies that the Legislature of the 
State can lawfully authorize the Circuit Judge to do. 
If he reply that the Circuit Judge may refuse to issue 
the order, the rejoinder (as shown above) is that (a) 
he may be compelled thereto by a mandamus, that (b). 
it must be presumed that he will do his duty, and that 
(c) a remote contingency is not good ground for holding 
the obligation of the contract to be impaired. 


Stxth. 

The object of the Act of 1879 was, as its terms show 
plainly, to facilitate the levy and collection of special 
taxes as the Constitution and laws provided ; it was 
therefore beneficial, rather than injurious, to the relator, 
and consequently has not, in any just view of the case, 
impaired the obligation of his contract. 

1. The motive of the Legislature in passing the law 
is ordinarily not to be regarded ; it is to be presumed 
that.circumstances warranted its passage. 


Planters’ Bank ec. Sharp: (6 How., 301, 319): ‘‘ Those public bodies 
must be presumed to act from public considerations, being ina high pub- 
lic trust; and when their measures . . . appear intended for improvements, 
made in the true spirit of the age, or for salutary reforms in abuses, the 
— of the judicia cor. x, he strong tou hold them.”’ 

Antoni v. Greenhow ( U. 8., 769, 775): e have nothing to do 
with the motives of the slature, if what they do is within the scope 
of their powers under the Constitution.” 


2. The presumption is borne out by the provisions of 
the statute itself ; it remits the questions of the “‘neces- 
sity,’’ ‘“‘constitutionality,”’ and «legality’’ of the special 
tax to a trained Judge, the Circuit Court of the County, 
instead of leaving it to the untrained County Court. 
In Missouri, special taxes are levied for a variety of 
purposes other than that of paying railroad bonds, and 

he questions arising upon them are often, as in the case 
at bar, delicate and difficult. For their proper solution, 
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they demand professional learning and independence 
of judgment, either to prevent fraud or mistake, or to : 
withstand the frequent popular clamor against tax 
levies. Where can these be more surely obtained than 
among the judiciary? Does it lie in the mouth of the 
relator to say that he is injured by the substitution of 
a skilled for an unskilled mind to determine these ques- 
tions ? Is it for this Court to hold that such subsitu- 
tion of that Court imperils his interests? . 

3. It is presumably impossible for the County Court 
to levy a special tax, or a tax of any kind, without de- 
ciding that it is constitutional, legal, and necessary ; 
certainly it is their duty to determine these points be- | 
fore making the levy. If they act intelligently, they 
will seek competent legal advice. Hence, the sum total 
of the change effected by the Act of 1879 was to require | 
them to take the advice of a particular person, elevated | 
to the bench for his legal attainments. Surely the re- 
lator had no contract as to the person who should advise 
the County Court of their duty in reference to his judg- 
ment. Within the intention of the parties, such result 
must have been a mere incidental advantage, if an ad- 
vantage at all, and ‘“‘it was the object of the national : 
Constitution to protect rights, and not mere incidental i 
advantages which may affect the contract indirectly.’’ | 
(Ochiltree v. Railroad Company, 21 Wall., 249, 253.) 

4. It need hardly be suggested that the fact that, in ‘° | 
the case at bar, the Circuit Court of the County will have 
under consideration the mandamus of the Circuit Court 
of the United States, cuts no figure in determining the 
constitutional question involved. It is a mere accident 
that the question arises under these mandamus proceed- 
ings ; it might have arisen in several other proceed- 
ings, or in mandamus proceedings in acourt of the State ; 
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it did arise in the suit for an injunction recited in the 
record, and might have come thence into this Court. 

5. Furthermore, the mandamus of the Circuit Court of 
the United States is not conclusive of the legality and 
constitutionality of the tax (Stewart v. Jefferson Police 
Jury, 116 U. S., 135; Ralls County Court v. United 
States, 105 U. S., 733, 738; United States v. County of 
Macon, 99 U.S., 582). The tax-collector must decide 
these questions for himself, under the advice of his 
counsel, and uniformity and orderliness will undoubt- 
edly follow the employment of the scheme provided in 
the Act of 1879. It has already been said, and it is 
plain, that the quesiion of the ‘‘necessity”’ of the levy 
will be disposed of by the mandamus itself. 

6. It belongs to the Legislatures ‘to determine what 
measures must be taken for the public welfare”’ in the 


matter of levying taxes (Meriwether v. Garrett, 102 U. 


S. 472, 515); «for such legislation demanded by the 
public good . . . there is no restraint in the Federal 
Constitution, so long as the obligation of performance 
remains in full force’’ (Curtis v. Whitney, 13 Wall., 
68, 71); ‘‘in all such cases, the question is one of rea- 
sonableness, and .. . of that the Legislature is pri- 
marily the judge; we can not overrule the decision of 
that department of the government unless a palpable 
error has been committed’’ (Terry v. Anderson, 95 U. 
S., 628, 633). 

7. Itis a settled rule that, where the apparent purpose 
of the new law is to facilitate the just execution of the 
contract, it does not impair its obligation (Watson v. 
Mercer, 8 Pet., 88: White Water Co. v. Vallette, 21 
How., 414; Ochiltree v. R. R. Co., 21 Wall., 249, 258 ; 
Randall v. Kreiger, 23 Wall., 137; Ewell v. Daggs, 108 
U.S., 1438.) 
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Seventh. 

The following are cases in which either the facts or 
the principle involved, or both, are so closely allied to 
those in the case at bar, as, it is submitted, to be undis- 
tinguishable from it. In all of them new conditions 
and restrictions were attached to the exercise of the 
right secured by the contract, and in all but one the 
action vf a new tribunal was made necessary to the 
exercise of such right. In all of them the amending act 
was held to not impair the obligation of the contract. 

1. Hoff v. County of Jasper (110 U.S., 53) is substan- 
tially on all fours with the case at bar. The suit was 
on interest coupons of bonds issued by Jasper County, 
Mo., under the ‘‘ Township Aid Act’’ of 1868. The 
Township had voted a subscription, which was ordered 


. and made by the County Court, and accepted by the 


Railroad Company; after which the Legislature passed 
an amendatory law, requiring the registration of the 
bonds by the State Auditor and his certificate upon 
their face. It was urged that this new law violated 
the obligation of the contract of subscription. 
Comparing said case and the case at bar, it appears 
that the new law declared that the bonds there should 
not be valid without the State Auditor’s certificate, as 
it declared that the tax here should not be valid without 
the orderof the Circuit Judge; that the object of the new 
law there was to prevent frauds and mistakes (Anthony 
v. Jasper County, 101 U. S., 693, @96), which is the man- 
ifest purpose of the new law here; that the consent of a 


new tribunal to the issue was required there, as it is nec- ° 
essary to the taxation here, whereas in both cases the 


County Court’s action alone was requisite before the 
new laws; that the ordinary duty of the State. Auditor 
there was judicial, as is that of the Circuit Judge here; 
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that the County Court must refer the question of the 
issue to the Auditor there, as it must refer the question 
of the tax to the Judge here; that some delay in the 
issue must occur there (Jbid., 697), as some delay in the 
taxation must occur here; that the Auditor was to be 
satisfied of the legality of the issue there, as the Judge 
is to be satisfied of the legality of the tax here; that it 
was competent for the Auditor there to refuse the cer- 
tificate, as it is competent for the Judge here to refuse 
the order; that the bonds were actually issued there 
without the Auditor’s approval, as the tax was actually 
levied here without the Judge’s approval; and that, in 
both cases, except for the new laws the issue and levy 
would have been legal. 

In that case the various facts and possibilities as to 
the effect of the new law, above recited, were urged as 
reasons why the obligation of the contract was im- 
paired; but this Court brushed them aside in a brief 
but cogent opinion, apparently unanimous, and sus- 
tained the constitutionality of the new law. It was 
said of the effect of the new lawthere: ‘ There isnoth- 
ing changed but the form of the execution’ of the 
bonds, as, it is submitted, there is nothing changed 
here but the form of the execution or ‘“‘manner”’ of 
taxing—there is no change of its substance. 

2. Bailey v. Magwire (22 Wall., 215) concerned the 
manner of assessing taxes, and appears to be undis- 
tinguishable in principle from the case at bar. It in- 
volved, as one of its points (p. 229), the question whether 
‘‘the State Legislature is prohibited from passing any 
law to assess the property of the Company in a differ- 
ent manner” from that prescribed in the law existing 
at date of the contract. This Court held that such new 
law could be passed, because the manner of assessment 
provided by both laws was for the public benefit, and 
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of right ought to be changed as the exigencies of the 
public interests required. 

3. Curtis v. Whitney, (13 Wall., 68) was a case in 
which, after land had been purchased at a tax sale, 
under a law which entitled the purchaser to a deed in 
the event of no redemption within three years, a new 
law was enacted requiring him to serve written notice 
on any occupant of the land in order to become entitled 
to the deed. Here was a new “condition, limitation, 
or restriction’? attached to the purchaser’s contract, 
recognized by this Court as imposing some additional 
burden; but the law was sustained because it did not 
necessarily destroy the remedy, and because it was 
made pro bono publico. 

4. Tennessee v. Sneed (96 U.S., 69) arose under a law 
taking away the remedy by mandamus existing at date 
of the contract, and substituting a different remedy, viz., 
a suit at law in a different tribunal, under which, it was 
obvious, the judgment might still have to be enforced 
by a mandamus. It was objected (p. 73) that the new 
law placed “impediments and obstructions ”’ in the wav 
of enforcement of the relator’s contract right, and it 
was manifestly possible that delay in enforcing it might 


_happen. The new law, which, it may be added, pro- 


vided that the remedy should be “in no other manner,”’ 
was sustained on the ground that it was for the public 
good, and was reasonably effective. 

5. Louisiana v. New Orleans (102 U. S., 203) con- 
cerned a statute enacted after the contract right was ac- 
quired, taking away all summary process for the collec- 
tion of taxes in satisfaction of the judgment, and re- 
quiring its registration, with certain formalities, as a 
condition precedent to its payment. The whole 
‘‘manner”’ of satisfying the relator’s judgment was 
changed, and the auditor or controller, a judicial officer, 
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was empowered to act on it prior to payment. Obvi- 
ously he might have refused to act, to the delay and 
damage of the relator. The State court held the new 
law to be ‘‘a wise and useful provision, tending to re- 
strain and check the reckless levy of taxes,’’ and “‘ made 
in the interest of economy and the orderly conduct of 
the city’s affairs’’; and this Court sustained the law, 
saying that if payment was not made under it “the re- 
lator can pursue further remedies for the collection of 
his judgments.”’ 

6. Antoni v. Greenhow (107 U. S., 769) was a case 
wherein, by virtue of the law existing at date of the 
issue of the bonds, the coupon-holder was entitled to 
pay taxes with said coupons, and his remedy to compel 
the collector to receive them was by mandamus. Aft- 
erwards a law was passed requiring a suit on the 
coupons, in a different tribunal, as a condition prece- 
dent to the issue of the mandamus. This Court, ruling 
(p. 774) that the remedy might be changed in any man- 
ner, provided it remained adequate and efficacious, and 
pointing out (p. 776) three changes in the old remedy 
made by the new law, held that the new remedy was 
nevertheless its substantial equivalent. 


Eighth. 

There are two opinions of the Circuit Court of the 
United States, which hold the Act of 1879 to be uncon- 
stitutional ; but, it is submitted, they do so for reasons 
which have been amply refuted above. 

1. United States v. Johnson County (5 Dill., 207) 
stated the rule to be (215) that ‘“‘such (remedy) as ex- 
isted at the time of entering into the contract can not 
be so changed as to make it less valuable,’”’ and this in 
in opposition to the express language of this Court in 
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H Curtis v. Whitney (supra). It then argued (216) that, 
| | as the Supreme Court of Missouri had held these bonds 
i invalid, the Circuit Judge would necessarily “refuse to 
make the order for the levying of the tax ;’’ and this 
contrary to the express and implied rulings of this Court 
in a number of cases (supra) to the effect that such a 
presumption or contingency must not be regarded. It 
then declared (216) that the effect would be that the 
judgment of a Circuit Court of the United States could 
be declared invalid by the Circuit Judge of a county; 
and this in contravention of the decision of the Su- 
} preme Court of Missouri in State v. Rainey (supra). 
e And on these grounds, it held (218) the Act of 1879 
iH void as to bonds issued prior to its date. | 
Ht 2. United States v. Lincoln County (5 Dill., 184) held 
| to the same effect, but for somewhat different reasons. 
| It ruled (204) that the Act of 1879 «has undertaken to 
| convert the duty of levying such taxes from a minis- 
| terial to a judicial duty’; and this in antagonism to 
| the rulings of this Court that a judicial officer is acting 
| nt ministerially when acting as part of the tax-levying 
machinery (supra), and in disregard of the fact that if 
the duty of the Circuit Judge be judicial, nevertheless 
mandamus will lie to command him to act, and under 
the decision in State v. Rainey (supra) his action must 
be in favor of the validity of the tax. It then argued 
that the Circuit Judge might refuse to do do his duty in 
the premises, ignoring the repeated rulings of this Court 
(supra) that such presumptions may not be indulged in, or 
contingencies regarded. It then reverted (206)to the mis- 
taken view that the Circuit Judge is a judicial officer as 
to the “order ’”’ (though he undoubtedly is in enforcing 
it by mandamus, as he is authorized by the Act, Sec. 
6799). It finally (207) held the Act of 1879 void as to 
earlier issues, ‘‘ if intended to .pply to the judgments of 
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this court,’’ thereby putting a new, and, it is believed, 
incorrect interpretation upon the constitutional inhibi- 
tion. 3 


Ninth. 


The foregoing discussion, it is submitted, demon- 
strates the constitutionality of the Act of 1879; but if 
not, nevertheless, in view of it, the demonstration of 
its unconstitutionality would appear to be impossible; 
and the rule is that, unless the unconstitutionality be 
clear, this Court will sustain the law. 


Cooper v. Telfair (4 Dall., 14, 19): ‘‘To authorize this Court to pro- 
nounce any law void, it must be a clear and unequivocal breach of the 
Constitution, pot a doubtful and argumentative application.”’ 


Fletcher . Peck (6 Cr.. 87, 128): ‘‘ The question, whether a law be 
void for repugnancy to the Constitution, is at all times a question of much 
delicacy, which ought seldom, if ever. to be decided in the affirmative in 
adoubtful case. ... It is not on slight implication or vague conjecture 
that the Legislature is to be pronounced to have transcended its powers.”’ 


Dartmouth College r. Woodward (4 Wheat., 518, 625): ‘‘On more than 
one occasion, this Court has expressed the cautious circumspection with 
which it approaches the consideration of such questions, and has declared 
that in no doubtful case would it pronounce a legislative act to be contrary 
to the Constitution.” ‘ 


Butler c, Pennsylvania (10 How., 402, 415): ‘‘It has been repeatedly 
sald by this Court that the law of one of the States should never 
be so denominated (unconstitutional, if it can on any other principle be 
correctly explained. ... The extreme of such an abuse would a 
to exist in the arraignment of their control over officers and subordinates 
in the regulation of theirinternal and exclusive ee and over the modes 
and extent in which that polity should be varied to meet the exigencies of 
their peculiar condition.’ 


Townshipof Pine Grove ce. Talcott (19 Wall., 666, 67.:): ‘‘ It is an axiom 
of American jurisprudence, that a statute is not to be pronounced void 
upon this ground, unless the repugnancy to the Constitution be clear, and 
the conclusion that it exists inevitable. Every doubt is to be resolved in 
favor of the enactment.’’ 

It is submitted that the facts in the case at bar 
warrant the employment of the conservative method 
pursued by this Court in Antoni v. Greenhow (107 U. 
S., 769), in discussing the constitutionality of the act of 
Virginia there under consideration, and in the several 


other cases in point above mentioned, and that its em- 
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ployment must vindicate the constitutionality of the 
Missouri Act of March 8, 1879. 
Respectfully submitted. 


E. JOHN ELLIS, 

| JOHN JOHNS, 

it D. A. McKNIGHT, 
Hy Attorneys for Plaintiff-in-Error. 
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JAMES M. SEIBERT, Collector of Cape } 

) Girardeau County, Missouri, 
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vs.’ + No. 130. 
UNITED STATES, ex rel. GEORGE W. 


HARSHMAN, 
Defendant in Error. 5 


IN ERROR TO THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE EASTERN DIS- 
TRICT OF MISSOURI. 


Motion to Dismiss and Affirm. 


Brief for Plaintiff in Error. 


ELLIS, JOHNS & McKNIGHT, ~ 
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‘*lators and others. against. said county” in the Circuit 
Court—*‘that such levy, collection and distribution would 
be accepted by the relators and the other judgment credit- 

- ors as a sufficient compliance by ‘said County Court with 

the command of the said writ of mandamus.’’ 

The foregoing is from the statement of the case made by . 

: the learned Chief Justice and therein avon by him, as if 

from the record of the case 

It is plain that in that case the relator had become bound 
by an agreement of his own to have his tax collected with 
the others, and take his pro rata of the ten-mill tax. The 
parties to the several judgments then united in a joint pro- 

: ceeding, similar to that instituted by the defendant in 

: error in this case. Althuvugh, as in that case, the defend- 

ant in error might have proceeded in bebalf of all the cred- | 

| | itors, he did not. The object of the proceeding might. 
have been to raise the whole tax, but that was not done. 

The relief asked for was to collect. the — relators’ 

share, and this relief the court granted him, and only that 

relief. If the plaintiff in error could not collect a part of 
the tax, he did not say so in his return; and, if after an 

: attempt, he had failed, the court might have relieved him. 

The essential difference is that this defendant in error, 
neither in the court below or anywhere, has consented to 
unite with anybody else. He pays his own Costs and liti- 
gutes his own case, and shall he be forced to join with 
vthers nolens volens? What mere could he do? The 

Cuunty Court levied a sufficient tux to pay his judgment, 

: and certainly he could not proceed against it for coutempt 

# because it levied too much. He has nothing to de with the | 

surplus, and cannot be connected with it. The plaintiff bas 2 a 

purpveely: started to avoid these vexatious delays and keeps 7am 

by himself for that purpose, and now shall it be said' that, © |= 
because the defendant in the execution chooses tu collect et 

more than enough to pay his judgment, he should suf- "3 
fer by their act? If this can be done, we are at the mercy 
of the defendant, and we are bound to forbid him from 
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dving more than we: ask, although we had nothing to do 
with it and couldn’t help it. ‘We are made te join with 
others in spite of-ourselves. 

We submit, further, that the plaintiff in error has’ not 
given the bond required by law or the rule of ‘court. “He 
undertakes to give the bon? which entitles him to a super- 
sedeas and to respond in-damages and costs. The statute 
(Sec. 1,000) and Rule 29 of this court require the indem- 
nity to’be at least’ equal to the amount of the jadgment, 
damages and costs. This is for the sam of five hundred 
dollars unly, not sufficient to cover a fair award for dam- 
. ages for the delay and the costs, not considering the judg- 
ment itself. The plaintiff in error is acting for himself in 

- this matter. It is not the case of a municipality proceeding 
- in its own behalf. 
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: THE MOTION TO AFFIRM. 


We ask that this case be affirmed, with damages. There 
is-color for the dismissal of.the writ of error, as before 
| indivated. _ Can there. be the slightest: doubt that ‘this 
o writ of error was sued out purely for delay? Only a five 

oe hundred dollar bond is given ; there is not a question raised 
which this court or the court below would hear an argument 
<2 , upon. The plaintiff in error says in his return that he has 
, been enjoined by the State Court from proceeding to per- 
form a duty commanded of bin’ by the Federal Court. Is 
there the slightest deubt of his duty in the. premises? 

He don’t even say that this is his excuse. He seems 
quite willing to proceed, but submits to the: court whether 
he should go on, when u statute passed subsequently to the 
issue of the bonds for the purpose of ‘defeating their. collec- 
tion is before him, when‘he knew that. the court of which 
e asked the question had repeatedly held the statute null 
and void, and this court sustained it in numerous «cases. 
( United States v. Ralls County, 105 U. S., 732).: It is.no 
‘wonder that he does not make a positive denial of the 
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right of the relator to enforce the collection. Whenthe  “% 
Court answered his inquiry and commanded bim te proceed 
with his official duties, he waits many months and then’ | > 
brings the case here for three years’ delay, to force the > 
defendant io error to accept a compromise. 

We submit that this is a frequent case; itishereonan — \% 
amount less than the law requires; upon a bond whelly |= 4 
inadequate in amount; the plaintiff in error didn’t claim, ~- 3 
in the court below, that his return to the writ was sufficient; 
and on its face the record shows that the writ is frivolous: a 
and for delay only. Chi | eo eo 
FISHER & ROWELL. E 
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To the above named Plaintiff in Error: 
Take notice that the Defendant in Error will present Bi 2 
the foregoing motion on Monday, May 10, 1886. ey. > 


FISHER & ROWELL, i: 
Sor Defendant in Error. - Bie 
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JaMEs M. SEIBERT, 
Plaintif/ in Error, 
vs. 

Tue Unitep States ex rel. GEORGE 


W. HarsHMan, 
Defendant in Error. 


MOTION TO DISMISS WRIT OF ERROR. 


And now comes the defendant in error'and moves the 
court to dismiss the writ of error in this case for the follow- 
ing reasons: 

1. Because the umount in controversy in this case is less 
than five thousand dollars. 

2. Because the bond taken in this case was not sufficient 
in amount to answer for all damages and costs if the plaintiff 
in error fails to maintain his writ of error. 
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MOTION TO AFFIRM. 


And now comes the defendant in error and moves the 
court to affirm the judgment rendered in the court below in 
this case, and award the damages to the plaintiff in error 
for the delays, with costs, for the following reasons: 

1. Because it appears on the record that the writ of error 
was taken for delay only. 

2. Because it affirmsthat there is ground for the dismissal 
of saul writ of error, and that the same was taken out for 
delay only. 

8. Because the plaintiff in error interposed no defence in 
the court below. 
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ait 1 STATEMENT. 
im 
4 x Es The defendant in error has caused the record in this case 


to be printed in full under the rule of court, the same as if 
on final hearing, that the court may have in full before it 
the points relied upon for a dismissal of the writ of error. 

a It appears from the printed record (page 3), that the 
| fa defendant in error obtained a judgment in the court below 
for the sum of $4,391.24, on the 16th day of February, 1882, 
against the county of Cape Girardeau, Missouri, for interest 
coupons due upon bonds issued by said county under the laws 


tian oS of suid State in behalf of Cape Girardeau township, in 
\| | ie Sy said county; that on the 25th day of September, 1882, an 
a alternative writ of mandamus was issued by that court, com- 
} et manding the county court vf said county to levy atax to ~- 
| ||| ae pay said judgment on all property made taxable by law; 
mi that May 4, | 883, the said court issued a peremptory man- 
|| eae damus for said court to levy a tax topay said judgment. It “wi” 
i) Re appears also that at the May Term of the county court for 
it | the year 1883, said court did levy a tax to pay said judg- | 
(| ieee ment, and that it made due return thereof to the court be- : 
gg an low at the September Term, 1883, that said tax had been 
aa i levied. “a 
+ |) ee It appears further that the plaintiff in error failed to | 
| “iy a) es pruceed to collect said tax, and at the September Term, 1884, 
mim 4 the defendant in error applied to the court below for an 


alternative writ of mandamus requiring the plaintiff in error 
as collector of taxes of said court to proceed to make col- 
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an. 
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3 | 
lection of said tax heretofore levied by said county court 
' in the manner prescribed by law for the payment of said . 
Re. 3 judgment, or show cause why he should not do se. fe = 
. € The court issued an alternative writ in which was recited a. 


the facts (5) set forth in the petition, the judgment and 
mandamus upon the same, the levy of the tax and the de- 
livery of the tax bouks to said collector, that the collector 
thereof had been enjoined by the State court, the refusal 


usual order to proceed to collect said tax, notwithstanding 
suid injunction, or show cause why he should not do so. 

To this writ the plaintiff in error made return (7), ad- 
mitting that he was collector, the judgment and the writ of 
mandamus, The return further stated that the ** county 
court did, at its May Term, 1883, order to be levied a tex 
to pay said judgment together with other judgments of.a 
similar nature ;’’ that he entered upon the collection thereof 
when be was enjoined by the Circuit Court of Cape Girar- 
deau County, Missvuri (7). 

The return sets furth in detail the iajanetiont proceedings 
which were on the relation of the prosecuting attorney of 
the county, the ground of which was that the county court 
had not, previeus to levying the tax, submitted the matter to 
the Circuit Court of the county under the provision of an 
act declared null and void by this court in United States v. 
Ralls Co., 105 U.S. 732, being sections 6798-99 of the 
General Statutes of Missouri, known as the ‘* Cottey Bill.”’ 
That he opposed and defended said injunction suit and it 
was mude perpetual (12) on the ground;of non-compliance 
with the aforesaid unconstitutional law. 


ae 


The return further says that he is willing to perform his 
duties as collector, but submits to the court below whether 
he ought to be compelled to collect said tax by reason of 
said law. (13.) 

This is in substance the return of the plaintiff in error. 
He does not say he has any reason for not collecting, but 
asks the court if he ought to do it. 

The defendant in error demurred to the return on the 
ground of its insufficiency (13), which was sustained by the 
court and judgment rendered thereon, *‘commanding (14) 
‘shim to forthwith make collection of the tax heretofore 
‘* levied by the county court of said county, to pay the 
‘¢ judgment heretofore rendered in favor of said relator 
‘sand against said county.’ 


The writ of error was then sued out, and bond given fer : 


$500. (15.) | ' 


of the plaintiff in error to proceed further, and it made the 
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BRIEF. 


We submit that the writ of error should be dismissed in - 
this case, because the amvuunt in controversy is less than 
$5,000. ‘The defendant in error sued and obtained judg- 
ment for $4,300. .He proceeded by himself to collect his 
judgment and hasin no way been connected with other judg- 
ment creditors. The collector failed to collect the tax 
levied, and he proceeded against him on his judgment. 
The collector makes return that he is willing to collect the 
tax, but submits whether he ought to be compelled te do so 
because of an act passed by the Legislature of Missouri in 
1879, to baffle such collections long after the issue of the 
bonds. He refers to an injunction in the state court, but 
does not urge that as a reason why he should not cullect. 
He states also that the county court, io levying the tax, 
united with the levy enough to pay other judgments; but 
this defendant in error had nothing to do with in any way. 
The judgment dn the demurrer was that the collector pro- 
ceed to collect the tax to pay relator’s judgment, not the 
whole tax. He mukes no claim that he cannot collect one 
without the others. It seems to us that this final judgment 
of the court is what the plaintiff in error has complained of 
as errer, and this unquestionably is what is involved in 
this case. 

This case is essentially different from the case of Davis 
v. Corbin, 112 U. S., 36 and 113 U. S., 687, and comes 
within the rule laid down in that-case when the writ of error 
will be dismissed. | 

After the judgments were recovered in that case, and 
the several writs of mandamus were issued ‘+ by consent 
‘cof relaturs, and by and with consent of the Circuit 
‘Court, it was agreed, that if the County Court * * 
s+ would levy a tax of ten mills upon the property of said 
**county and collect the same—suaid tax to be distributed 
‘pro rata among the judgments so recovered by the re- 
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Saprome Court of the United States 


OCTOBER TERM, 1888. 


JAMES M. SEIBERT, COLLECTOR, 
OF CAPE GIRARDEAU COUNTY, 
MISSOURI, 


Plaintiff in Error, 


es. > No. 130. 


UNITED STATES ex. ret. GEORGE 
W. HARSHMAN, 


Defendant in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF MISSOURI. 


STATEMENT AND BRIEF FOR DEFENDANT IN 
ERROR. 


STATEMENT. 


This was a proceeding by mandamus in the Circuit Court 
of the United States for the Eastern District of Miesouri. 
The alternative writ recites that the relator obtained a 
judgment in that court February 16th, 1882, against said 
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county of Cape Girardeau for the sum of $4,391.24 and 
costs: that said judgment being unpaid said court issued a 


peremptory writ of mandamus to the judges of said county 


court commending them to levy a tax upon all property 
made taxable by law in Cape Girardeau township of said 


county to pay said judgment and that in obedience to said 


mandamus the said county court did cause to be levied a 
tax to pay said judgment with other judgments of a similar 
nature May 23d, 1883: that James M. Seibert the lawfully 
authorized collector was proceeding to collect said tax 


when an injunction was issued against him by the Circuit. 


Court of the 10th Judicial District of Missouri and that he 
ther@after ceased from collecting -said tax. 

To the alternate writ the respondent, Seibert made re- 
turn admitting the allegations of the writ and setting up in 
detail the proceedings of the aforesaid injunction. The re- 
turn admits that the peremptory writ was issued May 4th, 
1883. (By a clerical error the alternative writ states it was 
in May, 1884. ) 

The petition in said injunction, as detailed in the return, 
filed in the name of the State of Missouri, by the prosecut- 
ing attorney of said county, prays for an injunction against 
the collection of the tax, on the ground that it was not a 
State tax, nor a tax necessary to pay the funded or bonded 
indebtedness of the State, nor a tax for current county ex- 
penses or schools, and that said county, before making the 
levy and order as aforesaid, did not make or cause to be 


‘made an application to the Circuit Court of said county, nor 


to the judge thereof in vacation, for an order to have as- 
sessed, levied or collected said two per cent tax, nor was any 
such order in fact made by such Court, or the judge there- 
of in vacation: that on the contrary, said County Court, 
in violation of the statutes in such cases made and pro- 
vided, and in the usurpation of their power, they, assessed 
and levied, and are now trying to have collected, said two 
per cent tax at its assessed valuation of all taxable property 


of said township, without said permission or order of said 
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Court, in violation of their duties, and without authority of 
jaw, and further that the levy of the two per cent tax was 
made for the purpose of paying off a portion of a'bonded 
debt contracted in behalf of Cape Girardeau township by 
virtue of the act of the General Assembly of the State of 
Missouri approved March 23d, 1868, in aid of all railroads, 
and it is in violation of that act because levied on the per- 
sonal property within said township as well as on the real 
estate therein. 

The return further sets out that the injunction as prayed 
was granted, and the respondent says that in obedience to 
the said writ of injunction, he has ceased to collect or to 
endeavor.to collect said special tax, the said injunction 
being still in force. 

The respondent in his return further states ‘that he is 
ready and willing to do and perform every duty devolved 
upon him as collector as aforesaid, so far as he legally 


-——.._ may, but submits whether he ought to be required to col- 


lect the said special tax so as aforesaid levied by the said 
County Court of Cape Girardeau County, because, as he is 
informed by counsel, the same was not levied.in the mode 
and manner required by the laws of the State of Missouri, 
as set forth in sections 6798 and 6799 of the Revised Stat- 
utes, concerning the assessment and collection of the 
revenue, and it is made a criminal offense, punishable 
by fine of not less than five hundred dollars and for- 
feiture of office, for any officer in the State of Missouri 
to collect, or attempt to collect, any tax or taxes other 
than those specified and enumerated in section 6798 
of the Revised Statutes of Missouri without being ordered 
so to do by the circuit court of the county, or the judge 
thereof in vacation, in the manner provided and directed 
in section 6799 of said Revised Statutes. And respondent 
submits that the said special tax is not a tax specified and 
enumerated in section 6798 of the Revised Statutes of 
Missouri, and that no order was made by the circuit court 
of Cape Girardeau county directing the said county court 


to have assessed, levied, and coliected such special tax as 
e required by section 6799 of the Revised Statutes of Mis- 
souri, and that he is informed by counsel that the said levy 
of such special tax so as aforesaid made by said county 
$ court is illegal and void, and that respondent cannot collect, 
F or attempt to collect, the same without violating the crim- 
inal laws of the State of Missouri.’’ 
ei To this return the relator demurred generally. The de- 
murrer was sustained, and a peremptory writ ordered to 
issue, and thereupon the respondent sued out the present 
writ of error. 
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POINTS AND AUTHORITIES. 


This case is precisely like that decided by this court in 
Seibert, Collector, &c., against United States ex rel. of 
Lewis, 122 U. S. 284. 

The proceeding by mandamus in the court below was 
precisely like the one in that case, and was to enforce the 
collection of a part of the tax levied by the county court 
Of Cape Girardeau County, May 23d, 1883, as in that case. 
The relator’s judgment was obtained in February, 1882, 
and his peremptory mandamus in May, 1883, thus bring- - 
ing it within the same dates as in that case. By a mistake 
in figures the date of the original peremptory writ as stated 
in the petition in this case and in the alternative writ is 
May 4th, 1884, and it will be seen from the other recitals 
and from the admissions of the return to the alternative 
writ in this case that the true date is May 4th, 1883. (See 
printed Record, p. 7.) 

It will thus be seen that this case comes fully within that 
case, and in fact the return of respondent Seibert is in the 
precise words except as to names and amounts aad was 
made at the same time. 

The points involved in that case were,— 

First. Whether the statutes of 1879, giving a different 
method for assessing taxes, by means of an application to 
the Circuit Court, was applicable to relator’s judgment, or 
whether he was entitled to the remedy allowed by statute 
when the bonds were issued. On this point this court held 
in favor of the original method and it applies fully in this 
case, being upon the same bonds issued under the same 
statute. 

Second. The contention was made that it was wrong to 
levy the tax upon personal property and merchants’ 
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licenses, because that kind of a levy was only authorized by 
an amendment passed March 10th, 1871, which amendment 
had been repealed by an act of the Legislature of Missouri 
approved March 24th, 1885. 

On this point the court held that relator’s rights had 
become vested by his judgment and peremptory man- 
damus establishing his claim before the date of the repeal- 
ing act. 

The judgment, peremptory mandamus and levy of the tax 
were, in the case at bar, all before 1885, and bring this case 
fully within the law of that decision. 

It is respectfully submitted that this case should be 
affirmed with costs. 


For Defendant in Error, 
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licenses, because that kind of a levy was only authorized by 
an amendment passed March 10th, 1871, which amendment 
had been repealed by an act of the Legislature of Missouri 
approved March 24th, 1885. 

On this point the court held that relator’s rights had 
become vested by his judgment and peremptory man- 
damus establishing his claim before the date of the repeal- 
ing act. 

The judgment, peremptory mandamus and levy of the tax 
were, in the case at bar, all before 1885, and bring this case 
fully within the law of that decision. 

It is respectfully submitted that this case should be 


affirmed with costs. 


For Defendant in Error, 
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) No-1023- 645-2 —SRES 75 ae 


WILLIAM G. GALIGHER, APPELLANT, 
vs. 


. THOMAS R. JONES. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF UTAH | 


FILED OCTOBER 6, 1885. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 1023. 
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WILLIAM G. GALIGHER VS. THOMAS R. JONES. 1 


a Transcript, 
Supreme Court, Territory of Utah. 
Tuomas R. Jones, Plaintiff, vz. Wau. G. GALicHER, Defendant. 


Sutherland & McBride, defendant’s = 
Bennett & Harkness, attorneys for plaintiff. 


1 Amended Complaint. 
District Court, Third Judicial District, Territory of Utah, Salt Lake 
County. 


Tuomas R. Jongs, Plaintiff, v. Wau. G. GALIGHER, Defendant. 


The plaintiff complains of the defendant and alleges: 


That between the 15th day of January, 1877, and the 15th day of 
January, 1879, the plaintiff, as a stock broker, at the special instance 
and request of the defendant, paid and advanced on an open account, 
. current, to and for the use of the defendant, divers sums of money, 
and also earned at defendant’s request, and became entitled to divers 
commissions as a broker, for all of which monthly accounts were 
rendered and balances struck, and, by agreement, interest cha 
monthly on balances; and that on the lst day of March, 1879, there 
was due and unpaid from defendant to plaintiff the sum of $6,232.30, 

no part of which has been paid. Whereupon plaintiff de- 
2 mands a judgment against the defendant for $6,232.30, and 
interest from March 1, 1879, and costs. 
BENNETT, HARKNESS & KIRKPATRICK, 


Plaintiff’s Attorneys. 
Dated Nov. 2, 1882. 
Filed Nov. 11, 1882. 


The original complaint was filed January 16, 1879, and set forth 
an indebtedness of $5,000, and the answer filed on 8th April, 1879. 

On the hearing before the referee an amendment was made to 
that part of the answer relating to challenge stock, and the figures 
near the close of the answer were changed from $5,000 to $6,232.30, 
and the answer as amended is as follows: 


Answer as Amended. 
(Title of Court and Cause.) 


Now comes the above-named defendant and for answer to the com- 
plaint of the plaintiff herein filed: 

Denies that on the account set forth, or any account for moneys 
advanced or loaned the defendant on the 15th day of January, 1879, 
or at any time, there was due or owing to the plaintiff the sum stated, 
or any sum, or that there is now due or owing from defendant to 
plaintiff on the cause alleged, or any cause, the sum stated, or any 
sum, or that the defendant ever promised or agreed to pay the same, 
or any part thereof, or that so to do he, defendant, has neglected, 
failed or rr as alleged, or otherwise. 

1—102. 
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And for his further defense in this behalf, the defendant map 2 
That the plaintiff is a banker doing business at Salt Lake City, Utah 
Territory, and has been for about two years past; that this defend- 
ant had, during said time, and still has an account with said plain- 
tiff, as such, and that about the month of September, and prior 
thereto, the plaintiff, at the defendant’s request, and as his agent, 

bought or caused to be bought at the Mining Stock Exchange 


3 Board, in San Francisco, California, certain mining stocks, 
for and on account of this defendant, and at various times of 
thereafter in the years 1877 and 1878, on the order and at the direc- ‘ 


tion of this defendant, and as his agent aforesaid, bought and sold 
mining and other stocks up to about the date of the complaint; that 
at divers times during and between the dates above specified this 
defendant paid into said plaintiff’s bank sums of money on account 
of said purchases, and to the credit thereof, and which was so ap- 
plied by plaintiff on defendant’s order. 

And defendant denies that at the date of the complaint the sum 
of five thousand dollars, or any sum, was due the plaintiff on said 
account, or on any account, for loans or advances from plaintiff to 
defendant. Defendant further alleges that it was distinctly agreed 
between the plaintiff and this defendant in the business that said 
purchases of stock by the plaintiff were made on defendant’s credit, 
and that said stocks were bought and were to be held subject to de- 
fendant’s order at all times, this defendant agreeing to pay said 

laintiff commissions for his-services as agent and an agreed rate of 
interest on any advances he might make and at no time had the 
plaintiff any authority to either buy or sell stocks on defendant’s 
account, except by his order. 

That sales of stock were frequently made by the plaintiff on the 
defendant’s account and purchases made, and at the defendant’s 
directions sums realized from sales were placed to his credit on his 
account, or investments made therefrom in other stocks, as defend- 
ant gave orders; all of which was in pursuance of the agreement and 
understanding between the parties aforesaid. 

That in the fall of 1878, this defendant, with a view to operating 
intelligently in the business of dealing in mining stocks, left Salt 
Lake City, his residence, and went to Virginia City, where the mines 
whose stocks were being generally dealt in by him were situated, 
leaving in the hands of said plaintiff as his agent, among other 
mining stocks, 32U shares of what is known as“ Justice” stock, worth 
$9.00 per share; 50 shares of what is known as “ Alta”-stock, worth % 2 

$8.00 per share; 200 shares of what is known as “Tip Top” 
4 stock, worth $1.60 per share, the last named being stock in a 
mine situated in the Territory of Arizona. : 

That after visiting the mines first named, situated in and about 
said Virginia City, this defendant became satisfied that it would be 

a profitable thing to do to sell the stocks above enumerated, then held 

by him, and invest the proceeds in a certain mining stock then upon 

the same board as the stocks aforesaid, known and called “North 

_ Bonanza;” that in pursuance of his purpose so to do on the 13th day “24 
of November, 1878, he ordered the plaintiff by telegraphic dispatch, % 
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which was by him duly received, to sell said first-named stocks and 
invest the proceeds in said “North Bonanza” stock; that his dis- 
patch was in ample time to make the transaction in the market on 
that day, and defendant relied upon its being done, and agreed with 
another party to sell the stock he had ordered purchased; that said 
plaintiff received said order and acknowledged the same, but refused 
to buy it and did not give defendant any notice of his failure or 
refusal till several days after, and then by letter. 

That afterwards, and without any orders so to do, and after the 
stock so sold had become depressed in value, the said plaintiff sold 
the defendant’s “ Alta” stock at $7.75 per share, “Justice” stock at 
$4.40 per share, and “Tip Top” at $1.25 per share, making in all 
a net loss to defendant on we 4 sales of $1,200 from the prices they 
would have realized if sold according to defendant’s order; that on 
the date aforesaid, November 13th, the said “ North Bonanza” stock 
was worth not more than $2 per share, and that within five days 
thereafter, and before plaintiff sold said other stocks, it advanced to 
and sold for $5.60 per share, and defendant had made an agreement 
to sell the stock he had ordered plaintiff to buy at such rate that he 
would have realized thereon the sum of $6,125 if the plaintiff had 
complied with his order as he was bound to do, all of which sum 
was lost to defendant by said failure and refusal of plaintiff. 

For a further defense this defendant alleges that the plaintiff held 

for this defendant in November, 1878, in the dealing afore- 
5 said, 600 shares of mining stocks known as “Challenge” 

stock ; that the same was held by said plaintiff as this defend- 
ant’s agent; thaton the 27th and 29th days of November, 1878, said 
plaintiff, without this defendant’s consent, sold and disposed of the 
same for his own use to the damage of this defendant of twenty- 
eight hundred and fifty dollars. 

The defendant further states that on the 22d day of November, 
1877, the plaintiff held for the defendant, as his agent aforesaid, 50 
shares of the mining stock known and called the “Ophir” stock, 
worth at that date $37.50 per share, and on that day pretended to 
him he sold said stock in defendant’s account, and so reported to 
defendant, when in truth and in fact the said plaintiff had not sold 
said stock, as defendant alleges on information and belief, but con- 
tinued to hold the same; that afterwards said stock advanced in 
value to about the sum of $100 per share, and was sold by 
plaintiff without any order therefor, to all of which advance, amount- 
ing to the sum of about $3,125, this defendant is entitled and claims 
herein as a credit in his account with plaintiff. 

The defendant admits that, independent of the several sums 
claimed by him above, he would have been indebted to plaintiff in 
about the sum claimed in the complaint, and alleges that he has a 
counter-claim in the amount of said several sums as herein set forth 
against said plaintiff and he prays that the same may be set off 
against said pretended claims as follows: For losses on stock which 
- plaintiff refused to sell on defendant’s order, and which were after- 
wards aold without orders, as herein stated, $1,200; for losses on 
stock of the “ North Bonanza,” which plaintiff refused to purchase 
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on order, $6,125; for advances in the market price of stocks which 
a reported sold, when in fact he had not sold the same and 
1eld them until afterwards and sold without orders as above stated, 
$5,675; in all $13,000, which sum defendant here claims to 
6 set off against the said sum claimed by plaintiff of $6,232.30, 
and claims and prays judgment against the said plaintiff for 
the balance, $8,000, and for his costs. 
SUTHERLAND & McBRIDE, 
Defendant's Attorneys. 
(Duly verified.) 
Served and filed Nov. 3, ’82. 


Title of Court and Cause. 


The undersigned, by order of this court appointed a referee to hear 
and determine this action and the issues therein, having duly con- 
sidered the allegations and proofs of the parties and having heard 
Robt. Harkness, Esq., for the plaintiff, and J. G. Sutherland, Esq., 
for the defendant, reports the court as follows: 

A trial of this action was held in the above-entitled court in Oc- 
tober, 1880, which resulted ina verdict and judgment in favor of 
the defendant for the sum of $5,412.50. The plaintiff having taken 
an appeal to the supreme court of the Territory from said judgment 
and from the order denying a new trial, said judgment was on the 
1st of September, 1881, reversed and the case remanded for a new 
trial. On the 3rd day of November, 1882, said cause came on to be 
heard before the undersigned as said referee, Robt. Harkness, Esq., 
apppearing for the plaintiff, and J.G. Sutherland, Esq., appearing 
for the defendant; whereupon by consent of parties the plaintiff 
filed an amended complaint, and the defendant filed an amendment 
to his answer, whereupon the attorneys for the respective parties 
agreed that the evidence taken on the former trial and contained in 
the transcript on said appeal (a copy of which said transcript is 
hereto annexed and marked Exhibit A), together with the quotations 
of the market price of Challenge mining stock, mentioned in the 
answer for the month of December, 1878, and the months January, 
February, and March, 1879, as reported in the “ Daily Stock Report” 
of December 22nd, 1879, should taken and considered as all the 

evidence in the cause on the hearing before the undersigned. 
7 That according to said quotations in said “Daily Stock 

Report ” the highest and lowest market prices of said Chal- 
lenge stock during each of said months was as follows, to wit: During 
December, 1878, $2.00 highest and $0.90 lowest; during January, 
1879, $3.10 highest and $1.50 lowest; during February, 1879, $5.50 
— and $2.90 lowest ; during March, 1879, $3.75 highest, $2.05 
owest. 

By his said amended complaint plaintiff demands judgment 

inst defendant for the sum of $6,232.30, with interest thereon from 
arch Ist, 1879, which same defendant in said amended answer 
admits would be due from defendant to plaintiff, as in said com- 
plaint alleged, were it not for the counter-cluims set up in said an- 
swer. 
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I find as conclusions of fact : 

First. That during all the time when the account mentioned in 
the complaint was running the plaintiff was a banker, doing busi- 
ness as such at Salt Lake City, Utah. 

Second. That during the years 1878 and 1879 plaintiff bought and 
sold mining stock for defendant upon defendant’s order and request; 
that the stocks so bought for defendant were purchased with plain- 
tiff’s own money. That piaintiff was to receive from defendant 
certain commissions on purchases and sales so made by him, and to 
receive from defendant interest on advances made. 

Third. That there was an implied agreement between plaintiff 
and defendant that plaintiff should hold the stocks so purchased by 
him for defendant as collateral security for all moneys due him 
from defendant for such advances, commissions, and interest. 

Fourth. That all stocks purchased were purchased by plaintiff in 
his own name, and title taken in his own name. 

Fifth. That on the 13th day of November, 1878, plaintiff held of 
stocks so purchased for defendant the following among others, to 
wit: 320 shares of Justice stock, then worth $9.00 per share; 50 
shares of Alta stock, then worth $18.00 per share, and 200 shares 

of Tip Top stock, then worth $1.60 per share. 
8 Sixth. hat on said 13th day of November, the defendant 
being then at Virginia City, Nevada, ordered plaintiff by 
telegram to turn his, defendant’s, Tip Top, Justice, and Alta, with- 
out limit, into North Bonanza, at limit of $2.75. 

Seventh. That plaintiff received said telegram at Salt Lake City 
on the same day, and in time to have sold the stocks therein directed’ 
to be sold, and to have purchased the North Bonanza that day. 

Eighth. That on said 13th of November North Bonanza stock 
was selling in the market for $2.00 and $2.50 per share. 

Ninth. That defendant at the time said telegram was received b 
plaintiff was largely indebted to plaintiff, more than $4,000 for ad- 
vances, commissions, and interest over and above the market value 
of all stocks then held by plaintiff for defendant. 

Tenth. That plaintiff failed and refused to obey the directions 
given in said telegram. 

Eleventh. That he failed to notify defendant of his refusal, by 
telegram, until the 15th of November, 1878, but by letter, written 
on the 13th, notified defendant of his refusal, which letter defendant 
received at Virginia City about noon on the 15th. 

Twelfth. Within a few days the price of North Bonanza advanced 
to $5.00 and $5.50 per share, it had reached $3.50 on the 16th of 
November, 1878, and befure the 23d of the same month it had 
receded to a point below, which it could have been purchased for on 
the 13th, since when it has fluctuated between 25 cts. and $1.25 per 
share. 

The foregoing are all the material facts reflecting upon defendant’s 
right to damages set up in the first counter-claim 1n his said answer, 
to wit, his claim to damages based upon plaintiff’s refusal to obey 
the said telegram. (With reference to this counter-claim the amended 
answer follows the original.) 
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The law applicable to these facts and the rights of the parties 
thereon were settled, I take it, by the decision of the supreme court 
on said appeal. 

In discussing this item of the counter-claim the court says: “Was 

the plaintiff under obligation to sell the stock and invest 
9 the proceeds of such sale as directed by the defendant?” 

* * * * “This order in effect directed the plaintiff to 
dispose of certain securities held by him and to take another in place 
of them.” I do not, in the examination of the record and testimony, 
find any contract or understanding between the parties requiring 
the plaintiff to do it. The order to sell and reinvest being one, the 
plaintiff was not obliged to comply with it. The difference between 
the values of the stocks at the time the order was made and at the 
time they were afterwards sold is immaterial in this action. The 
right of the plaintiff to sell at the time of sale and the good faith 
and sound discretion in which it was made are not in issue. I am, 
therefore, of the opinion that the verdict allowing damages for the 
failure of plaintiff to ‘sell the Justice, Alta, and Tip Top mining 
stocks, as directed by the defendant on November 13th, 1878, is not 
supported by evidence rightly before the jury, and that there was 
error in admitting evidence as to the value of the stock of the North 
Bonanza in support of the item of counter-claim, based upon the 
the failure of the plaintiff to comply with the order to purchase.” 

Defendant’s counsel urges that, admitting plaintiff was under no 
obligation to obey the order of the 13th, yet it was his duty to notify 
defendant promptly by telegram of his refural, so that the defendant 
‘might have purchased the North Bonanza himself, and realize the 
= of the subsequent advance in the price of the stock; that 

aving failed in this duty, he would be liable to defendant in dam- 
ages for the difference between the price which defendant might 
thereafter have realized on a sale of it. It is said this view of the 
case was not presented or passed upon by the supreme court, and 
the referee is not therefore precluded from adopting it by anything 
in the decision on appeal. 

It seems to me clear that this question was in the record, and 
therefore before the court on appeal, and settled by the decision 
thereon. On the former trial plaintiff objected to all evidence in 
regard to North Bonanza and the advance in value thereof after tie 

13th of November, 1878, on the ground that there was no ob- 
10 _ ligation on plaintiff to buy it in obedience to the telegram of 

the 13th. This objection was overruled. The objection was 
properly overruled if the evidence was admissible for any purpose 
in the case. Evidence of the advance in the price of this stock was 
admissible if it were plaintiff’s duty to notify defendant of his re- 
fusal to act on the telegram of the 13th, and if he would be liable in 
damages as claimed by defendant; now, by reason of such failure, 
yet the supreme court say: There was error in admitting evidence 
as to the value of the stock of the North Bonanza. This becomes 
the law of the case; therefore I find, as a conclusion of law, that 
defendant is not entitled to any damages on the item of counter- 
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claim, based upon plaintiffs refusal to sell Justice, Alta,and Tip Top 
and turn the proceeds into North Bonanza. 

With respect to the second item of counter-claim set up in said 
amended answer, to wit, the alleged wrongful sale by plaintiff of 
600 shares of Challenge stock held by plaintiff for defendant, I find 
the following conclusions of fact and law: 

First. As conclusions of fact I find that on the 27th of November, 
1878, plaintiff held for defendant 600 shares of Challenge mining 
stock; that said stock was purchased and held by plaintiff as set 
out in the 2d, 3d, and 4th conclusions of fact hereinbefore stated. 

Second. That on the 27th and 29th days of November, plaintiff, 
without any order from defendant so to do, without defendant’s con- 
sent, and without any notice first given to defendant, sold all said 
stock for $1.25 per share, and gave defendant credit in account for 
the sum realized from such sale. 

Third. That defendant had no notice of such sale until some time 
in the month of December, 1878. 

Fourth. That at the time of such sale and at the time defendant 
received notice thereof, he, defendant, was indebted to plaintiff in a 
sum more than sufficient to have purchased said stock at any price 
it afterward reached in the market; that on said 27th day of No- 
vember plaintiff held said stock as collateral security for such in- 
debtedness. 

Fifth. That said defendant did not have said stocks pur- 
11 chased by plaintiff as an investment, but his (defendant’s) 
object was to have the chance of realizing profit by the sale 

of them. 

Sixth. That the highest price said stock reached in the market in 
December, 1878, was $2.00, lowest 90c. The highest in January, 
1879; was $3.10, lowest $1.50. The highest price in February, 1879, 
was $5.50, lowest $2.90. The highest price in March, 1879, was 
$3.75, lowest $2.05. 

As conclusions of law I find that if defendant, upon becoming in- 
formed of the sale of said stocks by plaintiff, desired further to prose- 
cute the venture and take the chances of a future market, he could 
have disapproved the sale and required age to replace the stock, 
and if plaintiff failed to do so he, defendant, had the right to do so 
himself and to charge plaintiff with the loss, reasonably sustained 
in doing so. Therefore defendant is entitled as damages on this 
counter-claim to a sum equal to the difference between what said 
stocks were sold for by plaintiff and the highest price which said 
stocks reached in the market within a reasonable time to replace it 
after defendant had notice of such sale. 

As a further conclusion of fact I find that such reasonable time in 
this case would give defendant the highest price which said stock 
reached in the market in January, 1879, it not appearing from the 
testimony at what time in January the highest price for that month 
was reached, or at what time in December, 1878, defendant had 
notice of said sale. 

As a further conclusion of law I find that defendant is entitled to 


damages to be recovered from plaintiff upon this counter-claim in. 


the sum of $1,110. 
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With respect to the last item of counter-claim set up in the an- 
swer of defendant I find as a conclusion of fact that the plaintiff sold 
the 50 shares of Ophir in said counter-claim mentioned on the 22d 
day of November, 1877, as reported by him to defendant. 

i find as a conclusion of law therefrom that defendant is not en- 
titled to any damages upon this counter-claim. 

I tind that plaintiff is entitled to judgment against defen- 
12 dant for the sum of $6,232.30, less $1,110, to wit: The sum of 
$5,132.30. with interest thereon at the legal rate from the Ist 


day of March, 1879. 
W. H. DICKSON, Referee. 
Filed Nov. 13th, 1882. 


Judgment. 


123 (Title.) 


This action having been referred to Wm. H. Dickson, Esq., to 
hear and determine, and the said referee having made and filed 
conclusions and findings of law and fact, whereby among other 
things it is found that the plaintiff is entitled to judgments against 
the defendant for the sum of. $5,122.30 and interest thereon at ten 

r cent. per annum from March 1, 1879, now, on motion of Bennett, 
Masia & Kirkpatrick, attorneys for plaintiff, it is adjudged that 
the plaintiff, Thomas R. Jones, have and recover of and from the 
defeudant, William G. Galigher, the sum of seven thousand and 
twenty-eight dollars, and costs of suit taxed at $192.85 dollars, and 
that plaintiff have execution therefor. 

Dated Nov. 20, 1882. 

By the Court. | 
JOHN. A. HUNTER, Judge. 

Attest : 
H. G. McMILLAN, 
Deputy Clerk. 
Filed Noy. 20, 1882. 


[12] Notice of Appeal. 
(Title.) 


To the above-named plaintiff and to the clerk of said court: 
Noticis given that the above-named defendant appeals to the 
supreme court of the Territory of Utah from the judgment entered 
and rendered in this action in said district court in favor of said 
plaintiff against said defendant on the 20th day of November, 1882, 
for $7,028 damages and $192.85 costs of suit. 
SUTHERLAND & McBRIDE, 
Defendant's Attorneys. 
Dated January 2d, 1883. | 
Served and filed January 3d, 1883. 


(Title.) 


Whereas the above-named defendant has appealed to the supreme 
court of the Territory of Utah from the judgment herein rendered 
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and entered on the 20th day of November, 1882, in favor of said 
plaintiff against said defendant for $7,028 damages and $192.85 costs. 
Now, therefore, to perfect said appeal we, the undersigned, resi- 
dents of the city and county of Salt Lake, Territory of Utah, do 
jointly and severally undertake, in the sum of two hundred dollars, 
that the appellant will pay all costs and damages which: may be 
awarded against him on said appeal. | 
Witnes our hands and seals this 3d day of January, 1883. 
A. HANAUER. 
R. MACKINTOSH. 


13 TERRITORY oF UTag, ais 
Salt Lake County, 


A. Hanauer and R. Mackintosh, being severally duly sworn, say, 
each for himself: 1 am a resident of said county and am worth the 
sum of two hundred dollars over and above all my just debts and 
liabilities, exclusive of property exempt from execution. 

A. HANAUER, 
R. MACKINTOSH. 


Sworn to and subscribed before me, this 3d day of January, 1883. 
[SEAL. ] JOSIAH BARNETT, 
Notary Public. 
Filed January 4th, 1883. 


“ExnHisit A.” 
Statement. 
(Title.) 


This cause came on for trial on the 20th day of October, 1880, 
before the court and a jury empaneled and sworned therein. The 
amount of plaintiff’s demand, as alleged, was admitted, and that it 
was due when the suit was commenced. 

William G. Galligher, the defendant, was sworn in his own behalf 
and testified; I am the defendant, and during the years 1876, 1877, 
and 1878 lived in Salt Lake City. I had business transactions with 
plaintiff during those years, beginning in the fall of 1876. I had 


' transactions with him in his business as a banker. I had a stock 


account with him during all that time. I probably had some desul- 
tory transactions with him in 1875, which were closed; the account 
began in the fall of 1876, or about the first of the year 1877. When 
the account first opened there was no agreement and nothing said 
about it, about margin or anything else or personal credit. 
14. The way the account started was I had a call on some Savage 
which was in his office, which was called and bought, and a 
credit made to me on his books, and about that time I began to pur- 
chase stocks, gave an order—bought a call on Consolidated Virginia, 
etc. The account ran along in that way. Sometimes he would call 
on me for money, which I would put up, and sometimes I would 
draw on him. The account ran along until the fall of 1877 before 
we had any particular talk about the character of it. I never had 
2—1023 | 
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any written agreement or understanding with him about the busi- 
ness. Herendered me monthly accounts. I have most of them up 
to a certain date. These ure some of them; the others have been 
mislaid. I have had them,though. These are up to the lst of March, 
1878. ‘The business was transacted as most stock business was done 
at that time. I would go into Jones’ office and would give him an 
order for the purchase or sale of stock; wrote it out part of the time 
and part of the time he took verbal orders. The business was done 
in that Way, and we had several talks about money one time and 
another. Sometimes I would confess myself hard up, and could not 
put up money. Sometimes I would put it up, and sometimes I drew 
itdown. The account was an open one. I was borrowing money 
largely there and at other banks. I owed him money most of the 
time. If I had money there any length of time I would draw it 
down. We never had any talk about margins or anything of that 
sort until, I think, in the fall of 1877. About that time I was oper- 
ating in the Spanish Mine, in Bingham, and had a big lot of aie 
ore on hand, which I proposed to carry through the winter. The 
price of ore was very low then, and I saw the chance of being ex- 
tremely hard up all winter. I had quite a line of stocks at the time, 
and I was afraid if stocks declined and I was pressed for settlement I 
would go under. I had a talk with Jones one night; I walked up 
as far as Godbe’s corner with him and told him I thought I would 
go out of the stock business and attend to my mining. ie asked me 
what was the matter, and I told him exactly the state of the case; that I 
was going to be hard up and would need all themoney I could get with- 
out having any in stock. Hesaid: “ Well, that don’t make any 

15 difference if you want to carry your stock along. I have never 
bothered you for money so far, and I will notdoso. You are 

ood enough for me,” and I said: “ All right, I will think about it.” 
owever, within a few days after I sold out some stock and carried 
the other along. That winter between other stock operations and 
the failure of the lead market I got broke. During the winter and 
summer he often asked me for money—wanted me to make the 
account good. I told him I would as soon as I could; that is all 
there was of it. I did sell some stock—he sold at my request—and 
reduced the account some, and others were carried along until the 
next spring. Until the next fall I did not deal much in stocks—that 
is, through his office. I went to Leadville early in the spring, and 
when I got back I went at once to Virginia City. In the meantime 
stocks had advanced, and my account, from being several thousand 
dollars behind with him, was in the neighborhood of even when I 
went to Virginia; that is, it was in the neighborhood of a point 
when my stocks would have sold for as mucn as I confessed myself 
to be indebted to him. I went to Virginia some time in August and 
staid there until September. I came back here in September for a 
few days and went back to Virginia City and staid there until the 
grand wind up. In the month of November we had some corres- 
pondence with reference to the account. He wanted me to make the 
‘account good, as he called i ut up more margin—and while I 
had some money at that time | was operating with it, and I had a 
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lot of other obligations, and I thought Jones’ account was in about 
as good shape as many of the balance of them, and so wrote him. 
Finally he wrote me a pretty sharp lewer, saying unless I made the 
account he would close it out. Some time in November I 
ordered him to sell the Justice, Alta, and Tip Top stock I had 
with him, and put the money into North Bonanza. I was there at 
the time and knew there was a deal in progress in North Bonanza. 
This is the dispatch. I received a reply to that part of it relating 
to Mexican. The order he did not reply to until the second day 
after. After waiting a reasonable length of time I telegraphed and 
wanted to know what he meant by not reporting. 


16 By plaintiff’s counsel : 


Q. Who bought and held the title to the stocks? 
A. Jones bought the stocks and they were carried in his name or 
in the name of his broker down below. 


Plaintiff’s counsel objected to the introduction of these telegrams 
for the reason that it appeared the stocks were bought in the name 
of Mr. Jones, and the whole transaction shows he held them as 
security for advances, and without paying those advances the wit- 
ness could not order those stocks sold and an investment of the 
money made in something else. 


Objection overruled and defendant excepted. 


I received an answer to my dispatch of the 14th. This is it. On 
the 16th I think I received a letter from him in answer to my tele- 
gram. This is it. It cameone day late of due course of mail. 


Telegrams and letter read in evidence and marked as exhibits 
“ Defendant’s 1,” “ Defendant’s 2,” “ Defendant’s 3,” “ Defendant’s 4,” 
and “ Defendant’s 5.” 


When I ordered the sale of Justice, Alta, and Tip Top, I did not 
make any arrangement about the sale of North Bonanza. Of course 
I did not know how much North Bonanza I was going to have. 
When North Bonanza went up to five and a half or six dollars I was 
offered five and a half for a thousand shares of the stock. At the 
time I gave the order the stock was one and three-quarters or two 
dollars that morning. I limited it high in the telegram, so as to be 
sure to get it, 

Q. When did the rise in North Bonanza take place? 


PLAINTIFF’s CouNSEL: We object to all evidence in regard to North 
Bonanza on the ground that there was no obligation on Mr. Jones to 
buy it, and there was nothing in the telegram to notify him the wit- 
ness had any reason for buying it or any reason for selling it. 


Objection overruled and plaintiff excepted. 


17 The amount which would have been realized on sale of the 

stocks ordered sold is about what we state in the answer. 
When we made up the answer we referred to it. It was fresh in my 
memory then. It was more than it was a few days after, and they 
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went down 100 per cent., or such matter. Nine dollars was prob- 
ably the price of Justice that day, Alta $18, and Tip Top $1.60. I 
don’t remember the price for which they were sold. I did not get 
any account of the sale until after the suit was brought. The ac- 
counts were rendered to me the next winter when I came back from 
Pioche. I did not make any arrangement for the sale of North Bo- 
nanza when I ordered it purchased, because I did not know how 
much I would have or what price it could be bought for. I subse- 
quently sent Jones another telegram saying [, claimed one thousand 
North Bonanza. After I received Jones’ letter I wrote him the same 
day. The telegram of the 16th was after I received his letter. 


Telegram read in evidence and marked Exhibit, “ Defendant’s 6.” 


I meant by “fill your shorts” it was liable to advance and he had 
better buy it in if he had not already done so. 
Q. Did you make any agreement to sell this stock if you got it? 


Objected to by plaintiff on the grounds before stated, and also that | 


there was nothing in the telegram to notify plaintiff that there was 
any special reason for buying North Bonanza at that time. Objec- 
tion overruled and plaintiff excepts. 


It is understood all the evidence in regard to North Bonanza 
comes in under plaintiff’s objection. 


A. I made no positive arrangement for the sale of it. A man said 
“T will give you five and a half for a thousand North Bonanza.” I 
said “I will tell you after a while; I don’t know whether J have got 
it or not.” This was subsequent to the sending of the dispatch in 
which I made a compromise claim of a thousand shares. Within 
the next two succeeding days the market for North Bonanza in Vir- 
ginia City was from five to six dollars. It sold as high as six dol- 

lars, five, five and a quarter, and five and a half was offered 
18 for it in big blocks. It was that price along for two or three 

days. It may have been a day or two after my telegram of 
the 15th, or it may have been the following day. Stocks are bought 
and sold in one day. Usually orders given in the morning would 
be reported that night, and sometimes not until the next morning. 
Orders direct to Virginia would usually be filled that day, right 
after the board. The market was very active and stocks would be 
reported sometimes within an hour. I think the plaintiff only sold 
stock once without any orders. I came back from Virginia some 
time in September, 1878, and was only here a day or two. I went 
into Jones’ office. The account wasstill open. He handed me an ac- 
count curfent, a memorandum of the sale of some stocks. I have 
forgotten just what they were; I think there was some Utah. He 
says: “ Here, I have sold this for you since you have been gone.” I 
handed the account back to him and told him: “Whenever I want 
my stock sold I will give you orders for it.” That afternoon he says: 
“Well, it is a good sale for your account; the stocks are lower now, 
and it is a sale.” I says: “I don’t care whether it is good or bad; 
when I want any stocks sold I will tell you about it.” That is all 
the conversation.I ever had on the subject, and never had an ac- 
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count since until the final one was rendered. I did not learn any 
other stocks were sold without orders until I got notice of the bring- 
ing of this suit. I never gave any orders for selling the stocks now 
reported sold. Prior to the time I ordered Justice, Alta, and Tip Top 
sold in November. I had frequently given orders for the sale of stock. 
The account had not been active all summer. I don’t know as I 
had sold anything out of the account. Except on the occasion I 
speak of, I think stocks had not been bought or sold without my 
order. I almost always gave written orders. We dealt in verbal 
orders unil we had a little difficulty about the sale of some Alta. 
After that he demanded and I gave written orders. I don’t think 
during these transactions he claimed the right to sell without orders 
or exercised it. On one occasion he sold without orders and I re- 
pudiated it as soon as it came tomy knowlege. I did not consider it 
an account that could be closed out in that way, and I don’t 

19 think he hid. He had always filled my orders. I had never 
given an order before that he had not filled within a reason- 

able time; I could not say how many times; I had given orders a 
great many times. The transactions run over a long time, and the 
account was active, and orders were given for a good while every 
day. In the latter part of the transactions the orders were in writ- 
ing or by telegram. I havea report of sale of Ophir stocks in No- 
vember, 1877. At the time referred to I had fifty shares of Ophir 
with him and a call for fifty, which was guaranteed by his office. 
A call is a privilege to purchase at a certain price. I went out of 
town that week, and Ophir was selling about thirty to thirty-two 
per share. I left an order with Jones, good for a week, to sell 50 
shares of Ophir.at $37.50; I came back late in-the week and found 
Ophir had jumped to that es I said to Jones: “I suppose my 
limited Ophir is gone?” ‘There was nothing more said about it; 
it sold on the street that night for over $40. The transactions in 
Ophir were lively, right here in Salt Lake; among other transac- 
tions Mr. Jones made several; I sold him the fifty shares for which I 
had a call, expecting this limited order of mine had been filled. That 
night I went to his office to see whether it had been, and saw his 
dispatches on the desk—dispatches from his brokers, Latham and 
King; they were doing part of his business below; his dispatches 
are in cipher; I went in and looked at this dispatch. I was familiar 
with the cipher, and had often helped him translate his dispatches, 
and knew most of his cipher words at that time. I saw he had 
made on this dispatch a note of sale of 50 Ophir on my account; 
I looked at the body of the dispatch, and there was no Ophir sold 
in it; I did not like the looks of that. Ophir was then over $40; 
dispatches that night said it was going up booming. I went out of 
the door and found Colbath standing there, and told Colbath to go 
back and look at the dispatch and see if there was any Ophir in It; 
he came back and told me there was no Ophir sold in the dispatch. 
I did not say anything about that business until I went to San 
Francisco and saw Homer King. It was reported to me sold about 
that date—November, 1877—when I got my account in 

20 for that month. The shares on which I had a call I sold to 
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Jones across the counter for $39 the same day before the others 
had been reported sold. The price of Ophir went up to $60 dollars 
within a few days, and afterwards went to $100; I think the quota- 
tion in November went to $60. 

I had 600 Challenge stock in Jones’ office; I bought it in 1877 
or 1878. It was reported sold in the final account which was rend- 
ered ; it was sold about the 29th of November, 1878; I don’t know 
anything about the sale of it; I think it was sold at a dollar and a 
quarter; it sold in the market for $6.00 before I put in my answer ; 
I think it was in January. It was in January, 1879, that the rise 
in the stock market occurred. I heard first of the sale when I was 
in Pioche; I left Pioche and went to San Francisco in February, 
and then the market was up. I never gave any order for the sale 
of the Challenge stock or any stocks sold in November, 1878. All 
the sales made after our Bonanza trouble were without orders. 


Statements of account put in evidence are marked “ Defend- 
ant’s 7.” 


Cross-examined: 


The account was opened the latter part of 1876. We had an 
agreeinent as to interest; the interest started, I think, at two per 
cent., was afterwards reduced to one and a half, and I don’t know 
but one and a quarter per month at onetime. It was contemplated 
he should make advances; I don’t know that it was understood he 
should buy the stocks in his own name; I don’t know how they 
were bought or whether his broker carried him; I know he some- 
times owed money on stocks below ; then they were sometimes prob- 
ably carried in somebody else’s name; he did not buy them in m 
name. The stocks, therefore, were not carried in my name; in all 
those things they are usually carried in the name of some trustee ; 
there was never any special agreement in regard to any stock. I 
have gone in there and made an offer for stock, and said: I will 
give some money such and such a day, but never any specific trade 
with reference to any one stock. It was understood, in a general 

way, that I should keep the account good, or make it 
21 good; I was to give him money when he wanted it, and take 

money down when I wanted it. In 1878 he began to call on 
me for money, and I was unable to put it up; the stocks I then had 
were not sufficient to make my account good; I think my account 
was several thousand dollars behind, selling the stocks at the mar- 
ket price. It was about the time I went to Virginia; that condition 
of affairs had existed for several months; I think I got into ex- 
tremely deep water during the spring; he asked once or twice for 
money, and as long as I thought I had a chance to pull through I 
said I would try to pay as soon as I could; then when I found that 
I could not get through, I told him I did not know when I could; 
the business had all been done here through his office ; sometimes I 
telegraphed him from Bingham, or Alta, or some other place; I had 
no special arrangement with him when I went to Virginia City; he 
was not to buy all the stocks I ordered without reference to the state 
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of my account; I could have swamped him if hedid; as my account 
then stood I reasoned that when I ordered any particular stock 
bought, he had the right to buy or not as he chose, depending on 
the state of my account; in the condition of my credit with him at 
that time I would have to provide for the payment of the stock 
ordered ; that is the reason I provided for the purchase of this stock 
by ordering the sale of other stocks; there was no agreement as to 
the amount of stock he would buy, nor of what kinds; he always 
bought anything I asked him to; I suppose each transaction 
amounted to a separate one—if he chose to fill it, all right; if he 
didn’t, all right. I don’t suppose I could have made hiin buy stocks 
unless he wanted to; he usually wanted to, though. When I went 
to Virginia there was a pretty big debtor balance against me, but 
sucks beigh to go up in July and afterwards it got about even; the 
balance on the July account seems to be about $9,000, and remained 
so down to about November; I think I had 320 shares of Justice in 
November; the account for August shows 220 shares; there was a 
sale of 100 shares that I refu to take; is was sold at $8.47; that 
was the account I got when I came back from Virginia, and [T] 
22 ‘told him I would give orders when I wanted stock sold; that 
was in September and he handed me a memorandum of the 
sale; the general account was probably made up at the end of the 
month; I think Justice was a little lower when he handed me that 
report of sale; it has not been lower ever since; I think within a 
month it was up to twelve or thirteen dollars; I could have filled at 
a less figure than the sale. In November he held but 220 shares 
according to his showing; I received the telegrams of August 26th 
and 27th in San Francisco. This letter of August 28th is mine. 


Telegrams and letter read in evidence and marked as Exhibits 
“Plaintiff, 1, 2, and 3.” Witness identified two letters and they are 
read in evidence and marked as Exhibits “ Plaintiffs 4and 5.” Wit- 
ness also identified two other letters read in evidence and marked 
“Plaintiff’s Exhibits 6 and 7.” 


The stocks were to be bought and sold in San Francisco; I think 
Jones’ letter of the 13th of November was one day late, and that I 
did noi get it until the 16th; I answered it; this is the answer and it 
is dated the 15th; I had an impression it was a day late; I tele- 


graphed the same day; I might have made a mistake in the date of 


the letter; I am not sure about that. 

Letter read in evidence and marked “ Plaintiff’s Exhibit 8.” 

I received the letter shown to me from Jones. 

Read in evidence and marked “ Exhibit 9.” 

This is his answer to my telegram of the 16th, in regard to 1,000 
shares of Bonanza. 

Read in evidence and marked “ Exhibit 10.” 


My impression is North Bonanza was worth November 13th 
$1.75 or $1.85; was a new stock on the board; had been probably 
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$1.20 or $1.25, or along there, and had been going up for a day or © 


two; the mill is situated in Flowery district, east of Virginia; never 
paid a dividend; it had some ore in it which at that time, under 
roper management, would pay a profit; there was metal in it; the 
fellows that owned and controlled it were going to make a deal on 
it,and while it might not have been a dividend payer, it was showing 
well enough for the purposes of putting up the price; it has been 

23 assessed regularly since, and one would be a loser by holdin 

it; it was a speculative deal among the owners of the stoc 
based on the developments in the mines; there was nothing in the 
development of any of those mines to justify that jump at that time; 
I don’t know whether I was inside the ring or not; I had some in- 
formation that made me believe it; the stock did not go up on the 
merits of the mine as a dividend-paying mine, but I had been 
through the mine and saw what they had; as to the price since it 


all went to pot; it has been down to twenty-five cents, and from that . 


up to a dollar and a half, just as it happened; the little flurry was 
simply a speculative deal among the holders of the stock at that 
time; the stock failed when the balance of the thing failed, and the 
cross-cuts turned out badly afterward; I don’t recollect what the 
stock was worth on the 15th, when I received Mr. Jones’ letter; it 
went up though within a day or two; I think it was up to three and 
a half the next day; the mail arrived in Virginia City in the morn- 
ing or about noon—my impression is about noon; it was in time so 
stock could ve ordered bought on the afternoon board in San Fran- 
cisco, and you could buy them at any time up to 7 o'clock in the 
evening; in my order to Jones to invest in North Bonanza I gave 
him no information except that contained in the telegram; I did not 
convey to him any information about this little speculative matter. 
I did not think I had to. I should think he was not in justice 
obliged to buy any stock I might order bought. I might have 
ordered a great deal bought and swamped him, but anything within 
reasonable limits that I had provided payment for I think he ought 
to have bought. I had provided for this North Bonanza by the sale 
of other stock. My account was $8,000 behind. 

Q. Had he not the right if you ordered stock sold to apply that 
to the account? 

A. My idea was that he took my personal credit. 

Q. Did you understand he took your personal credit alone with- 
out reference to the stocks he held in his name? 

A. No; I presume he always had a lien against the stocks, 
24 ~—ibut I don’t think when we opened the account the value of 
the stocks had particularly much to do with the account. 

Q. Did you not regard it that he held these stocks as security for 
his account? 

A. Yes; certainly. 

Q. The why should you expect: him to put it into Bonanza with- 
out his consent ? : 

A. I should expect him to fill my orders; anything within rea- 
‘sonable limits. If I went to plunging and ordering a big lot of 
stock I did not suppose he would do it. 
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(Witness continued.) If he had bought North Bonanza and held 
it ten days it would have been lost, but we did not hold any ten 
days. The offer of five and a half for 1,000 shares was a genuine 
offer. I think the highest price in San Francisco was five and a 
half in the informal board. In the regular board I think it sold for 
five dollars. I think it was $5.50 or $5.75 the morning of the day 
it was the highest. Stocks broke and it was the only stock that 
stood % The offer of $5.50 in Virginia City was by a responsible 
man. I knew him to be good. He made an unconditional offer. 
I only refer to one offer. There was a thousand cases of it. I don’t 
know the date when I first knew the 220 shares of Justice, and 50 
Alta, and 200 Tip Top had been sold. I was some time in Decem- 
ber, I think. The prices of those stocks have been up and down 
since. They were about as low at that time as they have been since. 
I don’t know that I could have replaced them at less than they were 
sold for when 1 learned of the sale. I think when I got to San 
Francisco they were higher. The general tendency of stocks since 
that time has been downward. I suppose on an average they are 
not now worth half what they sold for; Challenge, for instance, has 
never been any lower. The sale was about the lowest point. Some 
of them have been a good deal lower, and some of them assessments 
have eaten up entirely. I think that since my letter of November 
15th, to Jones, I have not given him any orders or meddled in any 
way with the stocks in his hands. 

Q. You intended to abandon them to him at that time? 

25 A. I did not intend to abandon all the claims I had against 
him. I don’t think that I wrote that letter until the 16th. 

Since the letter was written I have not meddled with the stocks in 
his hand, nor given any orders in regard tothem. It was after that 
he sold the stocks of the sale of which I now complain. I did not 
expect he would hold the stocks until they went to nothing; I ex- 
ted he was to settle this Bonanza business on some basis of set- 
tlement. That letter was written in the heat of passion, when I saw 
I had made a big losing through him, and I hardly knew what it 
was intended for. I have not acted on that letter from that day to 
this; before I got round here again the stocks were sold. If I have 
any stock: in his hands still they are not worth anything. Of course 
I have not bothered with the account since. I knew we had to 
come to some trouble at law, and it was of no use to complicate the 
ease with any further orders. I have been dealing actively in stocks 
since about 1870. In the absence of a special agreement I knew of 
no custom among stock brokers to sell stocks without notice or a 
written order. i did not care what Jones did after my letter of the 
15th. I expected him to settle for the North Bonanza, and in that 
event he had no reason to sell the account out. That was my idea 
of it. With that credit the account would have been good enough. 

Q. Then you intended to have the stock in his hands even though 
it should go down without any order? 

A. It did not go that far down in my thoughts. I thought the 
market would go up again, and it did go up and settle again. All 
my ideas — this were based on the Sierra Nevada being good. 
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I had no idea the market would take the course it did. This is one 
of my orders for the sale of the 50 shares of Ophir. It was reported 
sold within a week of that. It was not sold, however; I knew it, 
because I asked Homer King and he said he had notsold it, and he 
had no order to sell it. I know Jones was carrying stock at the 
Bank of California. I did not see any telegram from the bank. He 
did all his business with Latham & King, and he said the 
26 order would come through him, and it did not. I have seen 
Mr. Richard’s deposition, but have not examined the books of 
the Bank of California. I have no doubt the bank sold 200 shares of 
Ophir for Jones on the 22d of November, but this order was sent to 
Latham & King. I knew it because I saw it on his dispatch. 
There was Ophir noted on the margin, but none in the dispatch. 
Jones put on the marginal note. He would not likely put it on the 
wrong telegram. I have frequently seen the report of the Bank of 
Californfa to Mr. Jones of stuck sold. I recognize this as one of their 
reports, and this as another. It does appear he sold 200 Ophir 
on the 22d of November. Hesold a lot of stock that day Ophir was 
very active. He gave me credit for fifty Ophir along at the end of 
the month. I know what that Ophir was that was sold. One hun- 
dred shares he got from DeWoolf; fifty of it I sold him across the 
counter, and I know where he got the other fifty. I don’t suppose 
my Ophir was kept separate in California. If he sold enough out 
of his account it would be all right, but I don’t suppose if he sent 
my order to one broker and he did not sell it that Y was to be cred- ue 
ited with it. I found out in California that he sent the order to | 
Latham & King; the broker told meso. I know nothing of my own 
knowledge except that that is the reason I delayed talking about it 
until I could go down and see about it. My limit in the order is 
$37. He credited me $37.50, the average of the sales that day. 
That is my order. Papers identified by witness, read in evidence, 
and marked “Exhibit 11, 12, 18, 14, and 15.” . 
I looked at a telegram from Latham & King the day the sale was 
reported and saw no Ophir on it, and saw on it a pencil memoran- 
dum that 50 shares of Ophir had been sold for me. The telegram - 
now shown me has no pencil memorandum of any account on it, and 
I cannot recollect whether this looks like the telegram I saw. This | 
is a telegram from Latham & King, report sales November 22d, and | 
received at 5:52 a.m. It was after dark when I saw the telegram; ) 
I inferred from what I saw that he did not sell my 50 shares of : 
Ophir. I never mentioned the thing after that until I went to 
California and inquired about it. I think that was a year 
27 ~—s afterwards. I went to California once in the meantime and 
tried to see Latham & King, but did not get a chance to talk 
about it. I never said anything to Jones until my answer was : 
ut in. 
: Q. You had monthly accounts? 
A. 1 never was certain of it until I saw King in California. All 
I could learn from King was that he had sold no Ophir that day. 
His telegram showed the same thing. «He might have had another 
telegram from King on the same day, or something of that kind. 
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Up to that time I had monthly reports and a good deal of the time 
long afterwards, and they were based on and included that reported 
sale. I let it go right along. I did not speak to any one about it 
except Colbath and Craig Chambers. I said I would look the thing 
up, and when I was certain I would speak about it. I presume he 
rendered me an account of the sale on the morning of the 23d; I 
don’t recollect. It was his custom, inasmuch as Ophir went up to $100 
after, that I did not consider it well sold. It took only a few days 
to get to $60, and then went to $100. I ordered 100 Ophir bought 
at a less figure the next day. It may have been I was not willing to 
give $37.50 the next day. I may have given that order to fill a 
short. The value of stock didn’t show anything about what I 
thought about the stock. 


Order identified by witness, read in evidence, and marked “ Ex- 
hibit 16.” | 


I don’t know how long after the reported sale before Ophir went 
below $35. There have been plenty of times I could have filled for 
less than that. I can buy it for $7 or $8 now. It has paid one div- 
idend of a dollar a share since November, 1877. 1 think when I 
ascertained the 100 Justice had been sold without order I could have 
filled it for less than the sale; I did not do it; Iam not certain I 
could then; I could have filled it afterwards for less. I learned the 
Challenge had been sold probably some time in December. I did 
not know for how much. My impression is I got an account of the 
sale some place; I don’t believe 1 got it until about the time the 

answer was put in, but I am not certain. 
28 Reports of sales shown witness, who says they include all 
the stocks named in the answer as sold, except 100 shares of 
Justice and 25 Alta previously sold. 


Papers identified by witness, read in evidence, and marked, “ Ex- 
hibits 17, 18, 19, 20, 21, and 22.” . 


The 25 Alta was sold and credited to me, and I think that was 
reported to me at the time I told him I would order sales when I 
wanted them made. The price of Alta was a great deal lower than 
the sule when it was reported tome. I could have filled much lower 
8 made money by taking the sale on everything but Utah, per- 
1aps. 

Redirect: 

I repudiated the sale when notified of it because I did not propose 
to establish any precedent to sell stocks without my order. I had 
no written contract with him in regard to sale. With some of his 
customers he had written contracts which he called iron-clad, and 
which surrendered all rights of the customer into the hands of the 
broker; they are common in San Francisco with a certain class of 
customers; no contract was required from me; no contract as to 
specific margin, no contract about a margin. My understanding 
was the stocks were bought out and out for me; if the stocks were 
not good for it I assumed to be good myself when the account was 
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started, and | was good at the time; I was solvent. I understood 
these stocks were no more security than my personal credit or any 
other property I had was security. Of course these stocks were sub- 
ject to any judgment or claim anybody might have against me. I 
did not consider he had any. lien without process until I received 
these letters from him. I don’t think he ever asserted any claim 
on that account against these stocks, not in terms. This letter 
of mine isthe 28th of August, and, as shewn by the books, he 
sold some stocks on the 31st; he probably sold before he got the 
letter. I had been to Salt Lake between that and my letter of 
November 5th. When my letter of November 15th. was written 
Sierra Nevada was on the cross-cutting, and I and _ every- 

body there expected the market would go up booming, 
29 and I thought inside of a week the account would be out of 

danger, and I wanted a very little time, and I thought the 
market would go up 200 or 300 per cent. His letter was a little 
ambiguous. I did not know whether he meant to take stock (Mexi- 
can) at the quoted price, or let me deposit it to trade on. I was 
short of money and wanted time. I offered to make him what I 
considered safe, and deposit. 50 shares with his brokers, and he 
wanted 25 shares sold absolutely, and I did not want to sell Mexican 
at those prices. I gave him no orders after my letter of November 
15th, and after he had refused to follow my orders in the matter. 
Whether Jones told me in words or not that the order for the sale 
of the 50 Ophir had gone to Latham & King I do not know; my 
impression was got from Jones or from something I had seen about 
the office. I understood the order had gone to Latham & King, and 
that was the reason my attention was directed to the telegram. My 


impression is King said he had an order which had been over- ’ 


looked, or something of that kind. I did not find this out until I 
was leaving San Francisco for Pioche, and I had no chance to talk 
with Mr. Jones about it since. I was not informed of the fact abso- 


lutely. There were other stocks sold on the 22d of November, and. 


there was a good deal of dealing in Ophir at the office that day. 
Jones bought a call of DeWolf, and sold some of Sears’ Ophir, and 
I sold Jones 50 shares myself at $39 along in the afternoon. Ophir 
fluctuated very violently for a few days succeeding that—went up to 
about $60, I think, in a few days. Either that night or the night 
after we got the reason for the jump up, that the Bonanza people 
had caught McDonald short of it, and it went up on that account. 


Recross-examined : 


The Challenge mine is situated in Gold Hills. I did not under- 
stand that I could sell out these stocks, take the money and apply 
it to anybody else as long as my account was behind. Of course 

they are in some measure security. I never considered the 
30 matter at ail whether I could have Jones sell those stocks and 
turn me over the money. I know I would not attempt to 
do it. 
) 


Cu< 


SO Ct Bt ENC ec tay ite. ot 
. 


—pa 
os 


ad 


ee 


A tt CN i a tli, ——— li Alt 
° 


ee 


ee ee ors ny, ele Riel tee OR Cm 
oe rt sg te eas <. ps * 
- 


WILLIAM G. GALIGHER VS. THOMAS R. JONES. 21 


Redirect : 


I mean to say I would not do it, I don’t mean to say I could not 
do it. 
Monthly accounts, “ Defendant’s Exhibit 7,” put in evidence. ~ 


L. U. Co_Batu sworn for defendant: 


I know the parties to the suit. I remember the circumstance of 
defendant calling my attention to a dispatch from Latham & King, 
November 22d, 1877, in Mr. Jones’ office. I did not know all the 
ciphers, but in talking over the matter the defendant and I agreed 
on the word Ophir. I saw the dispatch and there was no Ophir in 
it. There was a note on it. Fifty shares Ophir sold for Galligher. 


Cross-examined : 


I did not take the dispatch in my hand to read it. It lay on the 
table, Jones was figuring at his desk. I don’t know whether Mr. 
Jones knew we were reading the dispatch. Nothing was said to Mr. 
Jones. 


Plaintiff’s counsel reads deposition of Homer S. KIN, as follows: 


My name is Homer S. King; age, 38 years; residence, San Fran- 
cisco, California ; occupation, stock broker; my residence and occu- 
pation were the same in 1878. 

November 13th, 1878, North Bonanza stock sold for $2.50 and 
$2.40 per share; the highest price between November 13th and 30th, 
1878, was $5.00 per share. On the same date Alta sold for $12.00 
and $11.75 per share, Justice for $7.50 and $7.75, and Tip Top for 
$1.40 and $1.25 per share; these are the quotations in the San Fran- 
cisco Stock and Exchange Board. Between the 13th of November, 
1878, and the Ist of January, 1879, Justice and Alta fell; Tip Top 
remained about the same. The lowest price fur Justice during that | 
period — $3.50, Alta about $5.00, and Tip Top about $1.25 per 

share: 
31 On the 13th of November, 1878, I sold for plaintiff the fol- 

lowing stock at the prices named: 50 shares Alta at $12 per 
share; 50 Justice at $73; 170 shares Justice at $725; 200 shares Tip 
Top at $1.40 per share. On the 27th of November, 1878, I sold 
for plaintiff 25 shares Alta at $7.75, 200 Justice at $4.40, 20 Justice 
at $4.50, 200 shares of Tip Top at $1.25 per share. On December 
16th, 1878, I sold for plaintiff 100 shares Tip Top at $1.40, 50 shares 
at $1.35, and 50 shares at $1.45 per share. November 27, 1878, the 
market price for Alta was $7.75, for Justice $4.40, Tip Top $1.25 

r share. 

Defendant rests. 


Tuomas R. Jongs, the plaintiff, sworn in his own behalf, says: 


I am the plaintiff. I had dealings with the defendant from 
about December, 1876, until about the 1st of January, 1879, and 
bought a great many stocks for him during that time. As Mr. Gal- 
igher stated, there never was any written agreement between us; if 
his account got down I asked him to make it good. I don’t think. 
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we ever had a close talk about the matter. It was always under- 
stood by him that | must keep his account good. He always used 
the word “solid.” He would ask: Is my account solid this mornin 
for-so many shares of stock?” I would look at it and usually, ? 
think, told him yes. I don’t know that I ever told him anything 
else. I don’t know as he ever asked me to buy any when I did not 
buy them. The stocks were always held as security, aud I looked 
to see what the stocks were worth and the amount he was owing. I 
bonght the stocks in my name and held the title. He knew that. 
I sent no telegram to buy for Galigher. I sent, “ Buy me such and 
such stocks,” and they were charged tome. I held the stock for his 
account. It was always understood between us from the beginning 
of the transactions that the stocks were held as security for the ac- 
count, and counted at what they were worth to see whether his ac- 
count was good. When he would ask whether his account was 
“solid ” I would look up the account with reference to the stock and 
its value that he wanted to buy. I called on him to put up 
32 money to make it solid a good many times. He did so as 
long as he bad any money to make it good with. He has 
had calls from my office, but. that would be different from a regular 
account. °It would go into the regular account because it was under- 
stood he should pay interest ou the call; at least it shows in the 
statement, but the stock itself was never charged to him unless he 
called it. There was no agreement, none in the world, between us 
by which I was under any obligation to buy any stock for him, ex- 
cept from time to time as he came in. Each agreement or purchase 
depended upon the state of his account. I don’t know of any other 
way I can express it. That is the way the account ran right along. 
I don’t think we ever had any talk about what we might do next 
week or to-morrow. When I would sell stocks I would credit the 
proceeds to his account. No other disposition of proceeds was ever 
made. If the market value of the stocks in my hands would depre- 
ciate so they were not worth the money he was owing, I usually, or 
always, I believe, asked him to make his margins good, and he would 
do it if he could. Sometimes his account has been standing in good 
shape, and then he drew some money, but not from any distinct 
sales. He never drew money when the stocks remaining with me 
were not of the value of the remaining account. He may have 
drawn $50 or $75, but never any money to amount to anything. I 
had been buying some for customers before, but I hardly went into 
the business until December, 1878. As to the statement in the an- 
swer that on November 13th I had 320 shares of Justice belonging 
to him, it might be considered either way. I presume he is correct 
if he refused to take that rate. I had been asking for margins by 
letters, and his answers made suggestions, and I at once sold Jus- 
tice, Alta, and Utah as marginal stocks—sold them without an 
order. I sold 100 shares of Justice and 25 of Alta August 31, 1878. 
Eight dollars and forty-seven cents is what Justice sold for, and 


Alta for $18. As he stated, on the morning after a sale a bill or ' 


memorandum of it would be made and handed or enclosed in 
an envelope to the party. I have no recollection of what was 
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done with the notice in this case. I think he did refuse the 
sale, but I have no recollection of the particulars, and I 

33 donot remember what the price of Justice and Alta then 
was, but they were much lower, probably about half. Since 

then they have been down to nothing, and some of them have been 
higher, I presume. At that time I think the sales made were good 
ones, and could have been filled for much less at any time within 
the next month or two, even thoce sold the 27th and 29th of No- 
vember. I sold 600 Challenge on the 27th and 29th of November. 
The object in dividing the order was not to throw too much on the 
market at once. I don’t know that he had any advice of that until 
the Ist of the month, which would be two days after. The price of 
Challenge through December, 1878, was $2 the highest and $1 the 
lowest. This paper is very accurate, but only gives the highest and 
lowest price during each month. Since then, I think, it has been 
down to nothing, with assessments added, and interest. It flue 
tuated considerably in 1879. There has been one assessment of 
twenty cents. Since defendant wrote the letter of November 15th, 
1878, he has given me no order to sell or do anything with the 
Chellenge stock. Justice stock for September, 1878, the highest price 
was $12 and the lowest $9 per share; October, the highest and 
lowest was $12 and $8; in November, $9 and $4, and December, $5 
and $3.50. Since then, as a general rule, it has been much lower. 
The highest in 1879 seems to have been $5] and $2 the lowest. It 
ae £5 is a stock which has been considerably assessed. I guess, $2 per year 
would be within bounds. In December, 1878, the highest price for 
Tip Top was $1.50 and the lowest $1.25 wd share; January, 1879, 
highest, $1.30; lowest, $1; February, highest, $1.35; lowest, $0.85 ; 
March, highest $1.10 and lowest 50 cents per share. There have 
been no dividends since I sold on Justice, Challenge, or Tip Top. 
I only received one telegram from Latham & King, November 22d, 
1877. This is it. I don’t think there has been any pencil memo- 
randum on it showing any sale of Ophir for defendant. Ophir in 
November, 1877, ran from $13}, lowest, to $54.50 per share, highest 
market value ; December, $54.50 highest and $45 lowest ; in January, 
1878, $56 highest and $40 lowest; in February the lowest 

34 was $48 ; ‘the highest is blotted and I cannot make it out; 
: | March, $64.75 and $24.50 are the highest and lowest; April, 
$47 and $25; May, $44 and $28.50; June, $53 and $39.50; July, 

, q $64 and $34. In September, 1878, ten months after the sale, it 
reached $98, and the next month $34; November, 1878, $58.75, and 
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December $44 and $33 per share. From that time the general 
course has been down—down to $2. There has been one dividend 
of $1 and two assessments, and, taking assessments and interest on 
the price it sold at, it would be more than nothing to-day. 


Cross-examined : 


The paper I hold in my hand shows the sales of the regular boards. 
{ There are a great many transactions at informal sessions and on the 


streets, but none recorded. I think they keep a record of informal 
sessions, but I am not positive they did then. The present price of 
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Challenge is 90 cents, I think; I cannot tell what is the highest price 
it has since reached ; I have not the record here. Tip Top has risen 
within the last year, and is now quoted $3.25, and, I think, has been 
quoted as high as $7. I think the highest price since I sold hasbeen 
$7: that was within the last year, and perhaps within the past three 
months. Three dollars and twenty-five cents seems to be the highest 


price for Challenge in 1879. 


Deposition of Homer S. Kina, taken on the part of plaintiff, read 
in evidence as follows : 

My name is Homer S. King; age, 38; residence, San Francisco, 
California ; occupation, stock broker; my residence and occupation 
were the same in 1878. I am acquainted with the plaintiff. On 
the 27th of November, 1878, I sold on account of plaintiff 300 shares 
of Challenge stock for $1.25 per share at the 11 o’clock session of the 
San Francisco Stock and Exchange Board, of which I am a mem- 
ber, and November 29th, 1878, at the same place and board, I sold 
for his account 300 Challenge at-$1.25 per share. This was the reg- 
ular market price at said board on those days. 


Cross-examined : 

I sold no other Challenge stock for plaintiff prior to January Ist, 
1879. 

30 Deposition of E. A. RicHarpson read for plaintiff. 

My name is E. A. Richardson; age, 37; residence, San Fran cisco, 
California. I am now, and was in 1877, stock teller of the Bank of 
California. 1 am acquainted with the plaintiff. November 22d, 
1877, there were sold by the Bank of Califonia, upon the order of 
plaintiff, 100 shares of Ophir stock at $39 per share, and 100 shares 
at $36 per share. 


Cross-examined : 

November 23d, 1877, we sold for plaintiff 60 shares of Ophir at 
$52 ; November 24th, 100 shares at an average price of $46.56, and 
on the same day fifty shares at $46.26, and one hundred shares at 
$50 per share. This is all the Ophir sold for him ‘prior to January 
Ast, 1878. To the best of my knowledge the highest price of Ophir 
previous to July 15th, 1878, was $56.25 per share. 


Exhibits put in evidence and referred to in the foregoing testi- 
mony : 
DEFENDANT'S EXHIBITS. 


No. 1. 
Telegram from defendant to plaintiff, dated Virginia, Nevada, 
November 13, 1878. Received at Salt Lake 10.30 a. m., same day : 


“Turn my Tip Top, Justice, and Alta, without limit, into North 
Bonanza, limit 27. Do you mean credit 25 Mexican, present 


prices?” 
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No. 2. 
Telegram from plaintiff to defendant, dated Salt Lake, Novem- 
ber 15th, 1878. Received at Virginia City, 6 p. m., same day: 


“ Want the 25 Mexican to hold the same as other stock for your 
account.” 


36 No. 3. 


Telegram dated Virginia, Nev., November 14th, 1878, from defend- 
ant to plaintiff, and received at 5.11 p. m.: 

“Did you fill my order of yesterday? Reply by telegraph in ci- 
pher to-day.” 


No. 4. 


Telegram from plaintiff to defendant, dated Salt Lake, Novem- 
15th, 1878, and received at Virginia City, Nevada, 10.20 a. m., same 
day: 

“Did not act; you will receive letter this morning.” 


, No. 5. 

Letter as follows : 

Sait LAKE City, November 13, 1878. 

W. G. Galigher, Esq. 7 

Dear Sir: Your telegram of this a. m. received: “Turn my Ti 
Top, Justice, and Alta without limit into North Bonanza, limit 23. 
Do you mean to credit 25 Mexican at present prices?” to which I 
send the following reply: “ Want the 25 Mexican to hold same as 
other stocks for your account,” meaning that I want it as additional 
margin on your account. Not knowing anything of North Bo- 
nanza except its feline reputation, I must decline to relinquish Com- 
stock securities for “ wild-cats,” although by the turn you propose 
we should have more of them. 


Yours truly, T. R. JONES. 
No. 6. 


Telegram from defendant to plaintiff, dated Virginia, Nevada, 
November 16, and received at Salt Lake 10.40 a. m., same day: 


“T claim 1,000 North Bonanza. You had better fill shorts.” 


37 No. 7. 


Monthly statement of account : 
Sat Lake Ciry, January 1st, 1877. 
Wm. G. Galigher in account with T. R. Jones. 


1876. 
Dec. 15. To telegram to sell 100 shares Savage --.- ...- $1 50 
Dec. 15. ‘To commission on sale of 100 Savage and tel-_- 13 00 
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Dec. 15. To 100 Savage, $10 ---.------- itch saageae 1,000 00 
22. Tocall on 50 Con. Va_--------------------- 150 00 

26. To 100 Ophir, 214 ..---- PETES FE ae Ea OS 2,112 50 

“ To com’s’n and tel., $3 ------------ --------- 24 12 

To interest to Jan. 1 -----------. -----.----- 5 35 

$3,306 47 

Dec. 15. By 100 shares Savage sold --..- ....-.-------- 1,156 00 
Fe BS |, se a pee oe tence pe eee 2.150 47 


Stocks on hand, 100 Ophir. 


Successive monthly statements are made up in substantially in 
the same form, the balance and stocks on hand varying. The 
balances in the statements are as follows: 


February 1, 1877. Dr. balance-_-.----- $36 01 
March 1, ey, eer oH es 4,015 35 
April 1, = ee CS RAS 3,622 23 

ay 1, . Fh Sa eaieataibe 5,883 40 

June l, “ ee 2 pei halides 1,595 11 
July 1, Cr. balance .--. ----- 1,622 89 
August 1, ‘3 Dr. balance -_--~-..-- 541 50 
September 1, “ ee gE ee 848 60 
October 1, r gatteer URE ores Ft 7,825 O1 
Novemberl1, “ Or, ai, hale acne 9,236 69 
December 1, “ eden PAE” OAS 8,239 64 
January 1, 1878. ieee Ls Re eT SS 10,004 11 
February 1, “ " AOE Sy 5h 10,873 76 
March 1, " a ee EE OR 7,885 76 
April 1, % A 2 antadealieapiiaes 8,109 09 
May 1, . ° signi Cie 8,583 05 

38 June 1, 1878. Dr. balance... -_- 8,787 18 
July 1, . rs eagle edie 8,762 64 
August 1, 2 ©. eo eee 9,471 70 
September1, “ . Hsncvwanin® Cyeee ee 
October 1, “ FO a ai aalatete eal 8,676 56 
Novemberl, “ ng a pipe 9,944 51 

Four months’ statement, from March Ist, 1878, to March Ist, 
1879, balance, $6,252.30. 


In the debtor side of the accounts there are charged the price of 
stocks bought, telegrams, commissions, and assessments paid on 
stocks carried, and moneys drawn by defendant. On the credit side 
are placed receipts from sales of stock and cash paid by defendant. 

In the statements Sept. 1, 1878, appears credits for 25 Alta sold at 


$18 per share, and 100 Justice sold at $8.47 per share, and the list of . 


stocks on hand at that time contains 25 Alta and 220 Justice. The 
statement for November showed sales and credits, among others, of 
25 Alta for $93.75; 220 Justice for $970; 600 Challenge for $750, 
and 200 Tip-Top for $250. 

The final account shows stocks still remaining on hand are 1,000 
North Chapman, 500 St, Louis, and 2,500 Touquerville. 
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PLAINTIFF’s EXHIBITs. 
No. 1. 


Telegram from plaintiff to defendant, dated Salt Lake, August 26, 
1878, directed to San Francisco: 


“ Would like to reduce; what shall I sell? Afraid tohold longer.” 
No. 2. 


Telegram from same to same, dated August 28, 1878: 


“ Account must be reduced; have you any suggestions to make? 
Have no confidence in market.” 


39 ‘No. 3. 


San Francisco, August 28th, 1878. 
Mr. T. R. Jones. 


My Dear Sir: I received your telegram last evening, but did 
not answer by wire because I did not know what to say that could 
be said by telegram. I don’t want to sell any stock, because I have 
nothing with you that has advanced to anything like what they 
ought to be, except Utah, and with the excitement at that end of 
the lead it is almost sure to go to sixty or seventy-five dollars on 
this spurt. They have undoubtedly got a bonanza S. Nev. The 
mine will be thrown open to experts to-morrow, and I look for a 
big advance on their report. At all events, the insiders are buying 
everything that is offered, and on that point I am not mistaken. 
The streets and country is pretty well cleared out of stocks. The 
south end is being operated the same-way. Outsiders are buying 
all the stocks, putting them up and down to suit their purpose. 
They have got a bonanza on the Comstock, and I know the locality 
of it, and there will be, I think, plenty of time to get aboard. The 
market is not going to get worse, there is no fear of a panic, and I'll 
be damned if I want to let go after holding on so long, just when I 
have got a chance to get out winner. I start back on Saturda 
morning and may probably stop over in Virginia. Will telegrap 
Law for letters in case I do. 

Yours, W.G. GALIGHER. 


No. 4. 
’ Sat LAKE City, Nov. 1st, 1878. 
W. G. Galigher, Palace Hotel, S. F. 

Dear Str: Having lost what little faith I hope I had in South 
End Comstock mines when you were here, I write you to know 
what you can do in regard to reducing your account. If you will 
depost enough money with Bank of California (counting stock I 
hold for your account at quotation of to-day) to make your account 

good, I will continue to hold them, but I can see no pros- 
40 ts of a better market, and don’t want to hold these stocks 
onger as your account now stands. Please let me know what 


you can do by wire. 
Yours truly, T. R. JONES. 
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Say FRANcr 10, Nov. 5th, 1878. 


Mr. T. R. Jones: 

Your favor of the first instant at hand, and I hardly know how 
to answer it. I am beginning to lose faith i the Justice-Alta busi- 
ness, although the mines themselves are looking well and have ore 
bodies, which, if located at Norcross or Curry, would send those 
stocks up to $75. I have got a first-class informant who tells me to 
hold on by all means; that the stock is about all in, and that, irre- 
spective of the merits of the mine, they will make a deal on it. 
One thing is certain ; it is no trouble to sell Justice in small or big 
lots, and a limit order to sell at prices from one-half to $1 above the 
market is snap up quickly, and the low quotations you see are 
almost always for 10 share lots. I can’t comply with your demand 
to deposit money in Cal. Bank, for I have no money, at least not 
enough to do you any good, but I have some good West End stock 
that I don’t want to convert at present prices, nor do I want to put 

‘them where I can’t trade’on them, if opportunity offers. I think I 
might disencumber enough to make your account nearly good— 
say 50 Mex.—and deposit it with Breckenridge & Yost, so that I 
could trade on it, sell it out, and buy it back, if I wanted to, and 
arrange it if you like to so that I could draw in money all over 

000. I would not care to make such an arrangement through 
Bank of California, or Wells, Fargo, for it takes too much time and 
trouble to trade through them. The idea I want to convey ig just 
this: I have got some stocks and some credit, and a very little money, 
and I can use all together and perhaps get out of my difficulties, 
but f have not got enough to settle up with everybody at present 
prices, and in justice to myself, and to my other creditors, I can’t 

afford sosell out any of my stock in trade to make a pre- 
41 ferred creditor of you. You have treated me considerately ; 
so have others, and I mean to pay you and every one else 
every dollar I owe, but just now I have not got enough to go around. 
I expect to start for Virginia day after to-morrow, and will likely 
remain there a week unless I have to go over to Utah, a trip I don’t 


want to make just now. 
Yours truly, W. G. GALIGHER. 


No. 6. 


SALT LAKE City, Uran, Nov. 9th, 1878. 


W. G. Galigher. 


Dear Sir: - Yours of the 5th received. I would be glad to hold 
stock for your account and give = a chance to get out, if I had 
confidence in the market, but I have not. I fully expect to see S, 
Nevada sell for much less than present prices within 30 days. Can’t 

ou deposit twenty or twenty-five shares of Mexican with Wells, 
argo or Latham & King for my account, and hold the balance of 
the 50 shares to trade on? I mene Iam mistaken about the mar- 


_ ket, but the Justice is loaded, and yon know who gets the chance to 
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hold stocks when the market is declining and to pay the assessments 
till it advances again. I would rather be out of § South End stocks 
at present and pay more for them when the long-looked drift in 
Sierra Nevada has prospected the ore bodies and found it all that 
the most sanguine hoped for. Please let ne know if you can com- 
ply with the above request or not. If you do so I will agree to hold 
your stocks 30 days without advance margins. 
Yours truly, 


T. R. JONES. 


No. 7. 
VirGinia Crry, Nev., Nov. 18, 1878. 


Mr. T. R. Jones. 
My Dear Sir: I received a press copy of your letter to me yes- 

terday, and asked you by wire this morning if you want 
42 to credit me the 25 Mexican at market prices. That propo- 

sition I can’t assent to, for I rely on the advance in North 
End stocks to get out of my difficulties, and I expect to get a great 
deal more money than $70 for Mex. before many months. I fully 
agree with you that the public has got its load, but it took it out of 
the wrong place. From Overman to Ophir there is nothing but 
heavy assessments in view, and that is where the dear public made 
the most of their investment—they will reap the reward. There 
are, however, very few North End stocks out, and, comparatively 
speaking, very little Alta and Justice Don’t you make any mis- 
tuke about S. Nevada—it is big—more depth of rich ore than the 
Bonanzas had and richer ore, better formation, and if all the signs 
don’t fail, it is not now selling for one-fourth of the dividends it will 
pay. If it is good I am ail right; if it is no good, I am in a place 
to fire it out in plenty timetorun. I telegraphed you this morning 
to convert Justice, Alta, and Tip Top into North Bonanza; the latter 
will be the next excitement, and is likely to go to l5or 20 per share. 
It has a great deal of merit. The cross-cut has found over 20 feet 
of ore that will pay handsomely to mine, with streaks of two or 
three hundred dollar rock. They have 60 feet yet to go to the east 
wall, and face of cross-cut still in ore. The insiders have been taking 
it in right along; altogether it looks very promising. I suppose 
order has been filled, as a big lot of it sold to-day under my limit, 
and I think it will advance enough before New Year’s to fix your 
account up all right. If you want points I won’t charge you for in- 
formation that Imperial looks promising enough to make a deal in, 
and Exchequer is likely to go up to $11 or $12 within the next 40 
days. 

Yours, ete., © 


W. G. GALIGHER. 
No. 8. 
VirainiA, Nev., Nov. 15, 1878. 


Mr. T. R. Jones, Salt Lake City. 
Dear Srr: Your favor of the 13th inst. at hand. As you 
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at | 43 seem to have taken the management of my account out of | 
i my hands, you had better continue it, and not bother me any 
| more about. ; 
iene Yours truly, 
Fit aie W. G. GALIGHER. 
| No. 9. 

an | Sat LAKE City, Nov. 15, 1878. 
ae W. G. Galigher, Esq. 
| Dear Sir: Your telegram of the 14th received this morning and 
Pill reads: “ Did you fill my order of yesterday? Reply by telegram in 1 
al I cipher to-day.” As I did not receive it until this a. m. I could not | 
| it answer sooner; have just telegraphed you: “Did not act; you will : 
oats receive letter this morning.” I wrote you fully the day your order | 
aH | was received, 13th, and the letter should reach you thisa.m. What | 

did you mean by asking Mr. Hanauer to say it was all right? Did 

‘you refer to deposit of 25 Mexican to credit you stock account or to 

orth Bonanza mine? J would be glad to make any change that 

would benefit you if I thought it would not depreciate my security, 


but Iam afraid to hold North Bonanza on margin. If, however, 
you are of the same opinion when you receive this, telegraph me, 
and if you have deposited 25 Mexican with W., F. & Co., or Bank. 
of California, for my credit on margin, I will change fifteen hun- 
dred dollars’ worth of my stock held for your account into North 
Bonanza, as you may direct, and hold the same in lieu of stock sold. 
Yours truly, T. R. JONES. 


No. 10. 
Sa.Lt LAKE City, Nov. 16, 1878. 


a 


. ct Es lh ay sameness 


en 


e 
W. G. Galigher, Esq. 

Dear Sir: Your telegram of this a. m. received, and I interpret 
it as follows: “I claim 1,000 North Bonanza. You had better fill 
shorts.” I dm not aware of any custom or law by which the bor- 
rower can compel the lender to surrender securities and take in lieu 
thereof such as he may designate, and I will stand by my first de- 

cision. In my letter of yesterday I offered to sell $1,500 
44 _—_—-worth of any stock I now hold as security, and invest the 
same in North Bonanza, provided you have placed twenty- 
five Mexican to my credit with Wells, Fargo & Co., or Bank of Cali- | 


fornia. If this proposition is not accepted before this reaches you 
consider it null and void, and I hereby withdraw the same. 
Yours truly, T. R. JONES. 
No. 11. 


Telegraphic report of Bank of California, Nov. 22, 1877, of sale 
of 100 Ophir for plaintiff, at $36 per share. 


No. 12. ! 

Written report by mail of same sale of 100 Ophir. | 

) No. 13. | | 

T hic a of Bank of California of sale of 100 Ophir for : 

é , 1877, at $39 per share. | : 


plaintiff, Nov. 
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No. 14. 
Written report by mail of same sale of 100 Ophir. 


No. 15. 


Defendant’s written order to plaintiff, dated November 18, 1877: 
“Sell street or board, » food for week, fifty Ophir, limit $37.” (Other 
stocks are named in t me order.) 


No. 16. 
Nov. 23D. 
T. R. Jones, Salt Lake: 


x 
Buy for my account 50 Ophir, street or board, this week, limit $35. 
an W. G. GALIGHER. 
0. 17. 


SaLt Lake City, November 27, 1878. 
To Latham & King, San Francisco : 


Sell the followin — stocks: Twenty-five Alta, 300 Chal- 
lenge, 22 Justice, Tip Top. (Other stocks named in same tele- 


gram.) 


7 
: | T. R. JONES. 
45 No. 18. * 


Telegram from Latham & King to Jones, November 27, 1878, re- 
rting sale of 25 Alta at $7.75 ; 300 Challenge, $1.25; 200° Justice at 
+. 40; 20 Justice at $4.50 ; 200 Tip Top at $1.25; also other stocks. 


No. 19. 
Written report of same sale by mail, dated November 29, 1878. 
No. 20. 


Telegram from ny aintiff to Latham & King, dated Nov. 29, 1878, 
directing sale of 300 Challenge ; also other stocks. 


No. 21. 


Telegram from Latham & King, Nov. 29, 1878, sheds sale of 
300 Challenge at $1.25, and other sales. 


No. 22. 


Written report of same sale from Latham & King, dated Nov. 30, 
1878. 


The foregoing is all the evidence given in the case. 
Specification of Errors. 
Title of court and cause. 


Specification of errors to be annexed to agreed statement herein, 
as per stipulation. 

i The referee erred in his conclusion of law upon the pleadings 
that the defendant, in his answer, admits the plaintiff's account and 
demand stated in his complaint of $6,232.30, with interest thereon, 
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to be due from defendant to the plaintiff, subject only to reduction 
for the counter-claims set up in said answer. 

46 2. Said referee erred in his findings of fact relating to de- 
fendant’s first counter-claim, in the following particulars: 

a. The evidence is insufficient to justify the second finding that 
the stocks so bought by plaintiff for defendant were purchased by 
plaintiff’s own money. 

b. The evidence is insufficient to justify the finding that there was 
an implied agreement between the plaintiff and defendant that the 
plaintiff should hold the stocks so purchased by him for defedant 
as collateral security “for all. moneys due from defendant for such 
advances, commissions, and interest.” 

c. The evidence is insufficient to justify the twelfth finding that 
the North Bananza had reached only $3.50 per share on the 16th 
day of November, 1878. Said finding is unnecessarily indefinite in 
stating that “ within a few days(meaning after the 13th day of No- 
vember, 1878,) the North Bonanza advanced to $5 and $5.50 per 
share—the evidence showing that such advance occurred prior to 
- the 15th day of said November. , 

' d. Said findings relative to defendant’s first counter-claim are 
insufficient and defective in not finding other facts shown by the 
evidence and material to the decision of said counter-claim, viz: 
That plaintiff was informed of facts from which the immediate rise 
in the price of North Bonanza stock was to be anticipated, and the 
fact was also shown that defendant was in negotiation with a respon- 
sible party to whom he would have sold said stock for $5.50 per 
share; that plaintiff replied to a part of defendant’s telegram of 


November 13th, 1878, at that date and negligently silent on the sub- 


ject of the order therein contained. 
3. The referee erred in his conclusion of law relating to said de- 
fendant’s first counter-claim in the fo'lowing particulars: 
a. In holding that the supreme court on the former appeal 
47 _had decided as law-of the case that the plaintiff was not bound 
to obey the order contained in defendant’s said telegram of 
November 13th, 1878, and incurred no liability for failing to comply 
with the same. | 
6. In holding that the Supreme Court had on such former appeal 
decided as of law of the case that said plaintiff incurred no liability 
to defendant by failing to notify him immediately of the refusal of 
said plaintiff to comply with. the order contained in said telegram. 
4. Said referee erred in his findings of fact in respect to de- 
fendant’s second counter-claim in the following particulars : 
a. The evidence is insufficient to justify the first — fourth finding ; 


there was no evidence to justify any finding that defendant was in- - 


— at all to said plaintiff for moneys paid for said Challenge 
stock. 

b. The evidence is insufficient to justify the fifth finding, that the 
highest price of said stock, before the end of January, 1879, was 
$3.10 per share. : 

5. Said referee erred in his conclusions of law in respect to said 

defendant’s second counter-claim in the following particulars : 
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a. In his first conclusion thereon. 

b. In his second conclusion thereon. 

c. In his third conclusion thereon. 

6. Said referee erred in his finding of facts in respect to the de- 
fendant’s third counter-claim in this, that the evidence is insufficient 
to justify the decision that the plaintiff sold 50 shares of Ophir stock 
on the 22d day of November, 1877. 

SUTHERLAND & McBRIDE, 


Defendant's Attorneys. 
48 Stipulation for Statement. 
Title. 


It is hereby stipulated that the statement on appeal and on motion 
for a new trial, settled Nov. 18, 1880, in this action after the former 
trial, is a correct statement of the evidence and proceedings before 
W. H. Dickson, Eq. referee, on the trial of this cause before him, 
on the 3d day of November, 1882, except as stated in his report, 
the date of trial, instructions to the jury, and exceptions thereto, a 
copy of which is annexed to said referee’s report, and to the same the 
defendant may, at his convenience, append or separately file a speci- 
fication of errors; and said statement may be read and used on 
any motion for new trial or on appeal as well from the order or on 
said motion as the judgment hereinafter made or taken in this 


matter. 
BENNETT & HARKNESS, 
Attorneys for Plaintiff. 
SUTHERLAND & McBRIDE, 
Defendant's Attorneys. 
Dated November 23, 1882. 
Filed January 18, 1883. 
We certify the foregoing as a true and correct transcript of the 
proceedings in the above-entitled action, to be used on the hearing 


ora 1 from the judgment. 
ote ie BENNETT & HARKNESS, 


Attorneys for 
SUTHERLAND & McBRIDE, 
Defendant's Attorneys. 


E. T. SPRAGUE, 
Clerk of Supreme Court. 


49 ' In the Supreme Court of Utah Territory. 
Tuursbay, July 5, A. D. 1883. 
Tuomas R. Jones, Respondent, 


Filed January 30th, 1883. 


v8. 
WituiaM G. GALIGHER, Appellant. 
From 3rd Dist. 


This cause coming on regularly for hearing was argued by Mr. 
5—1023 “i 
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Sutherland for appellant; Mr. Harkness for respondent; submitted 
and taken under advisement. 


Slieeinees SaTURDAY, August 4th, A. D. 1883. 
Hit ips k * * x * * + 


THomas R. JONEs, Respondent, 


v8. 
Witit1amM G. GALIGHER, Appellant. 


From 3rd Dist. 


This cause having been heretofore argued and submitted, and the 
E court being sufficiently advised thereon, it is now here ordered and 
Teli) adjudged that the judgments of the district court therein be and 
ene the same is hereby affirmed, and that respondent have and recover 
1 Baa of and from appellant thirty-six and 35,5 dollars, costs. 


50 Monpay, June 1st, A. D. 1885. 
: ok * * * ad * * 
1 Tuomas R. Jones, Respondent, 
v8 


WILLIAM G. GALIGHER, Appellant. 
From 3rd Dist. 


| a In this cause appellant, by his counsel, Sutherland and McBride, 
:\ eee prays the allowance of an appeal from the judgment of this court 
rendered Aug. 4, 1883, to the Supreme Court of the United States, 
Wh and asks that the amount of a bond for costs thereon be now fixed, 
WL and counsel of respondent being present and not objecting, it is now 
Hi here ordered that the appeal prayed for be and is allowed, and that 
the amount of bond thereon be and is fixed at $500.00. oo ae 


51 Undertaking for Clerk’s Costs. 
In the Supreme Court of the United States. 
WitiiaM G. GALicHerR, Appellant, 


v8. 
Tuomas R. Jones, Appellee. 


Know all men by these presents that we, A. Hanauer and J. E- 
Galigher, of Salt Lake City and county, in the Territory of Utah, 
are held and firmly bound unto James H. McKinney, pen of the 
Supreme Court of the United States, in the just and full sum of two hun- 
dred dollars, lawful money of the United States, for the payment of 
which sum, well and truly to be made, we do hereby bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. Sealed with our seals and dated this 15th day of June, 
A. D. 1885. 

Whereas lately, at a term of the supreme court of the Territo 
of Utah, in a suit depending therein between the said Thomas R. 
Jones, as ee and respondent, and the said William G. Galigher, 
as defendant and appellant, judgment was rendered on the fourth 
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day of August, A. D. 1883, affirming a judgment of the dis- 
52 __ trict court of the third judicial district of said Territory against 
said defendant and appellant for the sum of seven thousand 
and twenty-eight dollars ‘and costs, $192.85, together with the costs 
of said supreme court, amounting to thirty-six dollars; and 
whereas on the Ist day of June, A. D. 1885, the said William G. 
Galigher, in open court, in the supreme court of said Territory, 
prayed and was allowed his appeal from said judgment to the Su- 
preme Court of the United States: 
Now, the condition of this obligation is such that if the said ap- 
— shall well and truly pay, or cause to be paid, to the said 
ames H. McKenney, his heirs, executors, administrators, or assigns, 
all such fees as shall accrue to him as clerk aforesaid, and charge- 
able to said appellant, in the prosecution of his said appeal, — this 
obligation to be void ; otherwise to remain in full force and effect. 
A. HANAUER. 
J. E. GALIGHER. 
Witness as to signature-: 
J. E. GALIGHER. 
W. R. WAPLES. 


53 SUPREME CouRT OF THE TERRITORY OF UTAH, 88: 


I hereby certify that the obligors in the foregoing undertaking are 
sufficient and amply responsible for the amount specified therein. 
Dated June 934, 1885. 
C. 8. LANE, 


Chief Justice. 


[Endorsed :] Supreme Court of the United States.~ Wm. G. Gali- 
gher, appellant, vs. Thomas R. Jones, appellee. Undertaking for 
clerk’s costs. Filed June 23d, 1885. E. T. Sprague, clerk. 


54 Undertaking on Appeal to the Supreme Court of the United States. 


Tuomas R. Jones, Plaintiff and Appellee, 
v8. 
WitiiaM G. GaLicHeEr, Defendant and Appellant. 


Know all men by these presents that we, A. Hanauer, of Salt 
Lake City, Salt Lake county, Utah Territory, — are held and firmly 
bound unto Thomas R. Jones, of said city and county, Territory of 
Utah, in the just and full sum of five hundred dollars, lawful money 
of the United States, and to his heirs and assigns, for the payment 
of which, well and truly to be made, we do hereby bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these presents. Sealed with our seals and dated this 15th day of 
June, A. D. 1885. 

Whereas lately, at a term of the supreme court of the Territory: 
of Utah, in a suit depending in said court between the said Thomas 
R. Jones, plaintiff and appellee, and the said William G. Galigher, 
defendant and appellant, a final judgment was rendered by the said 
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court on the fourth day of August, 1883, affirming a judgment 

of the district court of the third judicial district of said Ter- 

ritory against the said defendant for the sum of $7,028.00 
dollars and costs, amounting to $192.85, together with the costs of 
said supieme court, amounting to thirty-six 75 dollars, and the 
said William G. Galigher having prayed for and been allowed an 
appeal by the said supreme court of said Territory to the Supreme 
Court of the United States from said . final judgment, and the un- 
dertaking thereon having been by said court fixed at the said sum 
of five hundred dollars: 

Now, therefore, the condition of this obligation is such that if the 
said appellant shall prosecute his appeal. to effect and answer all 
costs and damages which may be adjudged against him thereon in 
case he shall fail on his said appeal and said final judgment be 
affirmed, or to the extent to which it shall be affirmed, or in case 
said appeal shall be dismissed, then this obligation to be void; other- 
wise to be and remain in full force and effect. 

A. HANAUER. 
J. E. GALIGHER. 

Witness- as to signatures: 

J. E. GALIGHER. 
W. R. WAPLES. 


543 #Trrritory or UTAH, 8s: 


I hereby approve the foregoing undertaking on appeal to the 
Supreme Court of the United States and certify that the same is suf- 
ficient, and that the sureties thereto are amply responsible for the 
amount specified therein. 

June 23d, 1885. 

C. 8. LANE, 
Chief Justice. 


Endorsed: William G. Galigher, appellant, vs. Thomas R. Jones, 
appellee. Undertaking on appeal to U.S. Supreme Court. Filed 
June 23d, 1885. E. T. Sprague, clerk. 


55 ° Assignment of Errors. 
Supreme Court of the United States. ; 


Witi1am G. GALicHER, Appellant, vs. Toomas R. Jones, Appellee. 


Now comes the appellant above named, by his attorneys, Suther- 
land & McBride, and upon the record and proceedings herein assigns 
the following errors: | 

First. The findings are defective in that they nowhere show 
whether the relation of the plaintiff, Jones, was that of an agent of 
the defendant, Galigher, in the purchase and sale of the stocks out 
of which the alleged indebtedness on either side arose, and said _re- 
lation was a material issue. : 

Second. The findings are defective in this: The referee finds that 
on the 13th of November, 1878, the defendant ordered the plaintiff 
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at a limit of $2.75 per share; that the plaintiff received said order 
in time to have obeyed the same on that day, and that the stock or- 
dered purchased could have been purchased for a less price 
56 than that limited, and that the plaintiff refused to comply 
with the directions or to notify the defendant of that refusal 
by telegram, but wrote a letter, which, in due course of mail, was 
received about noon of the 15th of November. Under this state of 
facts the twelfth finding of fact, in stating “within a few days” with- 
out showing at what time or on what day the said stock did advance 
to $5.50 per share, when the evidence showed specifically that it was 
between the date of the defendant’s order to plaintiff on the 13th of 
November, 1878, and the receipt of plaintiff’s letter by mail on the — 
15th following. The precise time was in issue and was material, and 
the evidence was before the referee upon which to make the finding. 

Third. The findings of fact are further defective and insufficient 
in this: The plaintiff was informed of facts from which the imme- 
diate rise in the price of North Bonanza stock (the stock ordered to 

be purchased) was anticipated, and the fact was shown in the 
57 evidence that the defendant was in negociation with a responsi- 

ble party to whom he could have sold said stock for $5.50 per 
share; that plaintiff replied to a part of defendant’s telegraphic or- 
der of Nov. 13th, 1878, and remained wilfully and negligently silent 
on the subject of the order, none of which facts, though shown in 
evidence and material in the issue, were found. 

Fourth. The referee erred in his conclusion of law, that the defend- 
ant, by the answer, admitted that there would be due the plaintiff 
the amount claimed in the complaint were it not for the counter- 
claims set up the answer. 

Fifth. The referee erred in his conclusion of law. - It is stated as 
the “third” conclusion of fact that there was an implied agreement 
between the plaintiff and defendant, that plaintiff should hold the 
stocks so purchased by him as collateral security for all monies due 
him for advances. No facts are stated which justify such a conclu- 

sion, and none a- found in the iden: An implied agree- 
58 ment is a conclusion of law from facts, and no facts are stated 
to support this conclusion, and none exist. 

Sixth. The referee erred in his conclusion of law relating to the 
defendant’s first counter-claim in this: In holding that the supreme 
court of Utah Territory on the former appeal had decided as “ the 
law of the case ” that the plaintiff was not bound to obey the order 
of defendant, dated the 13th of November, 1878, and the judgment 
of the supreme court of Utah erred in affirming said finding, be- 
cause it was not the court of last resort in this action, and its deci- 
sions neither bind the referee nor itself, and said decision on the 
former appeal was against law. 

Seventh. The referee erred in what he calls the “ fourth conclusion 
of fact” on the second item of the defendant’s counter-claim in this: 
The indebtedness of the defendant to the plaintiff there stated to 

exist is the result of finding iiuaaeln v that the plaintiff was 
59 _— not liable to defendant on account of the transaction in No- 
vember previous, and if this were error, as we claim, this 
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finding has nothing to support it, and the contrary is true. Said 
finding is without support further in any of the facts found; that 
the stock alluded to was held as collateral security for any indebted- 
ness of defendant; if he was not indebted to the plaintiff at that 
time, there was nothing to be secured; if he was indebted there is 
no finding of facts to support the finding or conclusion that the 
plaintiff held them as collateral. 

Eighth. The sixth “conclusion of law” is against law. 

Ninth. The last conclusion of law, that the plaintiff is entitled to 
a judgment for the sum named, is agaist law, because the defendant 
was entitled to a judgment in his favor. : 

We therefore pray for a reversal of the judgment ee from. 

SUTHERLAND & McBRIDE, 


Att’ys for Appellant. 


60 Filed Sept. 15th, 1885. 
E. T. SPRAGUE, Clerk. 
61 TERRITORY OF .UTAH, \ sa 

County of Salt Lake, { ~* 

I, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in pursuance of an appeal allowed by said court, do return 
annexed hereto a transcript of the record and proceedings, bond for 
costs, and assignment of errors in and of said court in the cause of 
Thomas R. Jones, respondent, vs. William G. Galigher, appellant, to 
the Supreme Court of the United States; and I hereby certify that 
said annexed transcript of said record, proceeding, bond, and assign- 
ment of errors is a true, full, correct, and complete copy of the sev- 
eral originals thereof on file or of record in my office, and that no 
opinion in said cause has been filed. | 

Witness my hand and the seal of said supreme court of Utah 
Territory at Salt Lake City this 16th day of September, A. D. 1885. 

[SEAL. ] E. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 


Endorsed on cover: Utah Territory supreme court. No. 1023. 
6, 1885. G. Galigher, appellant, vs. Thomas R. Jones. Filed October 
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finding has nothing to support it, and the contrary is true. Said 
finding is without support further in any of the facts found; that 
the stock alluded to was held as collateral security for any indebted- 
ness of defendant; if he was not indebted to the plaintiff at that 
time, there was nothing to be secured; if he was indebted there is 
no finding of facts to support the finding or conclusion that the 
plaintiff held them as collateral. 

Eighth. The sixth “conclusion of law” is against law. 

Ninth. The last conclusion of law, that the plaintiff is entitled to 
a judgment for the sum named, is agaist law, because the defendant 
was entitled to a judgment in his favor. 

We therefore pray for a reversal of the judgment appealed from. 

SUTHERLAND & McBRIDE, 
Att’ys for Appellant. 


60 Filed Sept. 15th, 1885. 
E. T. SPRAGUE, Clerk. 
61 TERRITORY OF UTAH, sine 
County of Salt Lake, { ~° 


I, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in pursuance of an appeal allowed by said court, do return 
annexed hereto a transcript of the record and proceedings, bond for 
costs, and assignment of errors in and of said court in the cause of 
Thomas R. Jones, respondent, vs. William G. Galigher, appellant, to 
the Supreme Court of the United States; and I hereby certify that 
said annexed transcript of said record, proceeding, bond, and assign- 
ment of errors is a true, full, correct, and complete copy of the sev- 
eral originals thereof on file or of record in my office, and that no 
opinion in said cause has been filed. 

Witness my hand and the seal of said supreme court of Utah 
Territory at Salt Lake City this 16th day of September, A. D. 1885. 

[SEAL. ] E. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 


Endorsed on cover: Utah Territory supreme court. No. 1023. 
William G. Galigher, appellant, vs. Thomas R. Jones. Filed October 
6, 1885. | 
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In the Supreme Court of the United States. 


Ww. G. GALIGHER, 
Appellant, 


v8. 
Tuomas R. Jongzs, 


Appellee. 


“BRIEF AND ARGUMENT OF APPELLANT. 


This cause has been twice before the Supreme Court of 
Utah Territory. The first hearing in that court was on appeal 
from a judgment in favor of the present appellant (the defen- 
dant), and an opinion by a majority of the court was then filed, 
and is reported, 3 Utah Reports, page 56. On the retrial then 
ordered a judgment was rendered for the plaintiff (Jones), and 
upon appeal was affirmed. No opinion was ever filed, and the 
precent appeal is from the decision last made. 

The record shows the affirmance of the judgment of the 
District Court by a divided court, and we can only gather the 
grounds of the decision by referring to the opinion above cited. 
This will account for the absence of any opinion in oe record 
of the court below. None has been given. 

On the first trial of the cause in the District Court of Utah, 
the judgment awarded the defendant a recovery of some 


2 


$5,000 and costs. On appeal, as already stated, this judgment 
was reversed, and a new trial ordered. The second trial was 
had before a referee, and the testimony taken at the first trial, 
having been stenographically reported, was by stipulation used 
at the second, and is found in this record in the “Statement” on 
Motion for New Trial. 

At the second trial the referee, taking the place of a jury, 
made his findings of fact and law, and reported judgment for the 
plaintiff as shown in this record. From this judgment the de- 
fendant—appellant here—appealed to the Supreme Court of the 
Territory, where the same was affirmed, and from this judgment 
of affirmance the cause is now appealed to this court. 

The Assignment of Errors in this court is eee: on pages 
36-7 of the Transcript. 

Our first objection is that the referee failed to find on a 
material issue made in the pleadings and vital to any correct deé- 
cision of the cause. (Pages 36-7, Folio 55 of Transcript.) The 
action was for money loaned and advanced to defendant at his 
request, and for interest and commissions due to the plaintiff, as 
a stockbroker. 
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The defense was a denial of any indebtedness, and affirm- 
tive allegations that the matters in controversy arose out of the 
following state of facts, in substance: 

That the plaintiff was a banker doing business in Salt Lake 
City at the time stated, and that the defendant was a customer. 
That the defendant was engaged in dealing in mining stocks 
sold at the “San Francisco Mining Stock Exchange,” and em- 
ployed the plaintiff as his agent to buy and sell stocks on his 
orders, using his credit in plaintiff ’s bank to operate upon. 

That as sales were made and money realized, he directed 
the results to be credited to his bank account, sometimes draw- 
ing out money and at other times making deposits ‘of money de- 
rived from other sources, as well as from stock sales. That 
sales of stock, re-investments in other stock, credits, etc., were 
made on orders from defendant, and not otherwise. 

That before this controversy arose, the defendant went from 

t Lake City his residence, and plaintiff’s place of business, 
to Virginia City, Nevada, where the mines were located in the 
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stock of which he was operating; that he left in plaintiff’s 
hands, as his agent, certain specified stocks, worth several thou- 
sand dollars. That being desirous; from the knowledge which 
inspection of the mines gave him, to sell this stock, and invest 
the proceeds in a certain other stock, with a view to profit, he 
sent a telegram to the plaintiff on November 13th, 1878, in time 
to make the transaction on that day, directing the plaintiff to 
make the sale and purchase indicated. The plaintiff received 
the telegram and acknowledged it, but did not follow the order, 
or give notice to the defendant that he refused to do so, except 
by letter, which was not received until several days had elapsed. 
That shortly after, the plaintiff, without orders, sold the stock he 
had been ordered to sell and did not, at a loss of some $1200, 
from its value at the time of the order, and that the defendant 
by reason of the order not being obeyed in the purchase of the 
stock which the plaintiff was directed to purchase; lost a further 
sum of some $6,600, the amount of.the advance in the price of 
that stock, occurring immediately after the order was given. These 
losses were made the basis of a counter-claim by the defendant 
upon the plaintiff of some $8,000. 

A second defense and counter-claim on behalf of defendant 
arose thus: That about the same time the defendant had a cer- 
tain other stock in the plaintiff’s hands, as his agent, known as 
“Challenge” stock, and that about the 28th of November, 1878, 
without order and without plaintiff’s consent, the plaintiff sold the 
same and converted the money, to his, defendant’s, damage in 
the sum of $2800, which is set up as a counter-claim. 

Other items of counter-claim are also set out in the answer, 
but as the facts are found against the defendant, and we cannot 
review those facts here, we omit further reference to them. 

The affirmative matters set out in the answer, being denied 
by the statute for the plaintiff, (we have no replication in plead- 
ing). The question of the relation of the parties to each other 
became vital and essential. It is alleged in the answer that the 
defendant and the plaintiff stood, first e relation of banker 
and customer. On that issue the finding is clear enough as to the — 
plaintiff (see first finding, page 5, transcript), but there is no 
finding as to the allegation that the defendant had an account 
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as alleged although the evidence on that subject was without any 
contradiction. In fact, it will be seen from an examination of 
the proofs, the facts were taken for granted. Both the plaintiff 
and defendant testify to the defendant having “an account” in 
the bank during all this time, and that it has never been closed 
except by a “balance statement.” The finding which was made 
incomplete and only partial as it stands, is totally immaterial to 
any purpose in this case. The finding simply that the plaintiff 
was a banker, really not controverted by him at any time, without 
finding whether the defendant was a customer and kept: an ac- 
count, was immaterial. That the defendant kept and had an 
account with the plaintiff was abundantly shown in the proofs, 
and was equally admitted,and yet no finding was made on this 
point, which was material. 

On the question directly put in issue by answer, the relations 
of the plaintiff and defendant in the purchase and sale of these 
stocks, the findings are entirely silent. This was the real issue 
in this case. If the finding on the question of banker and cus- 
tomer could be regarded as sufficient, still it throws no light on 
the real question at issue. The relation of banker and custo- 
mer is that of debtor and creditor, while the relation of princi- 
pal and agent is entirely a different one. 

That there was ample testimony upon which a finding that 
the plaintiff, in the purchase and sale of these stocks, acted as 
the agent of the defendant, an inspection of the proofs in this 
record shows; but if there was no proof of the fact alleged in 
the answer, a finding should have been made, because the par- 
ties are entitled to a finding on every material issue. 

Swift vs. Canavan, 52 Cal. 417. 
Taylor vs. Reynolds, 53 Cal 686. 


No judgment can properly be given until every material is- 
sue has been first determined one way or the other. 

The fact is, and the proofs in this record clearly establish 
it, that as a banker, Jones, the plaintiff, received deposits of 
money, and opened an account as such with the defendant. 
That when defendant entered upon these stock purchases, he or- 
dered Jones to make purchases of stocks, and he either drew on 
the bank account to meet the purchases or directed them to be 
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charged to it. That as moneys were realized from sales they 
were credited to this account; that sometimes money was drawn 
by the defendant out of the bank. 

That in the stock business the plaintiff acted as any agent 
for his principal; and in the bank account as a banker with his 
customer, is we think too clear for dispute on the evidence. But 
whether this be true or not, we had the right to have it distinctly 
settled, because an agent’s duties and rights are entirely differ- 
ent from those which belong to a banker—the banker is a mas- 
ter, an agent isa servant. If he undertook to buy and sell 
stocks for the defendant on his order—and the manner in which 
he performed the duty indicates, without affirmative proof, what 
the contract between the parties was, the referee should have 
found whether the allegation, that he acted as an agent, is true 
or not. 


‘ Jones, the plaintiff, says there was no written con- 
tract between them. (Page 21-2 Transcript). Galigher re- 
lates (page 9, folio 13, 14, Transcript), how the business 
as to the stock sales began. He says the business began 
(he already having a bank account with plaintiff). Noth- 
ing was said about “margin” or personal credit. Galigher was 
a man of means and large business, running the “Spanish 
Mine” in Utah, and regarded as abundantly able to meet any 
demands against him. That his personal credit was all that 
either of the parties thought cf at the time isclear. Jones 
asked no security—but stipulated for interest—this Galigher testi- 
fies and Jones admits. Galigher says, “sometimes he, Jones, 
would call on me for money, which I would put up, and some- 
times I would draw on him.” (Page 9, folio 14 Trans.) Mean- 
ing on his bank account. Subsequently he relates (folio 15) 
that he had a talk with Jones and the latter said “I have never 
bothered vou for money so far, and I will not do so; you are good 
enough for me.” He then states that when he went to Virginia 
City in the fall of 1878, the amount of stocks in Jones’ hands at 
the prices then prevailing, were nearly sufficient to make, if 
sold, his account in the bank “good.” About this time Jones 
began to call for money, and Galigher ordered him to sell some 
of the stock and apply the money on the account. Later on 
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after a return to Salt Lake, Galigher went back to Nevada to 
operate more understandingly, and then Jones fearing a “break- 
down,” and perhaps learning that Galigher’s fate depended 
largely on the result of the stock market, in which he (Jones) 
had little confidence, concluded as Galigher puts it in his letter 
to take “the management of my (his) account out of my (his) 
hands.” (Folio 42-3, pp. 29, 30, Trans.) 

Jones does not deny what Galigher said on the stund as to 
his saying, “you are good enough for me,” and yet when he begins 
to distrust Galigher’s success, he not only dues “bother” him for 
money, but undertakes to administer on his estate as if it were 
not,Galigher’s, but his own. ; 

It is true that. Jones says as a witness, (page 22, folio 31) 
“the stocks were always held as security,” but he did not swear 
that any such agreement was had between himself and Galigher, 
or that there was any understanding of the kind between them. 
On this condition of the facts, then what was their relation to 
each other? We think without question the plaintiff was the 
agent of the defendant, for the purchase and sale of these stocks, 
and bound by the duties and obligations of such relation. 

It is evident that the referee who tried this cause and re- 
ported this judgment, took the same view of these facts, 
for he expressly finds on the first counter-claim in obedience to 
the intimations in the decision of the Supreme Court of Utah, as 
given on the decision of the first appeal, and its supposed binding 
authority as “the law of the case,” while on the second counter- 
claim, for the conversion of the “Challenge” stock, he finds for 
the defendant. The principle that would bind the plaintiff to 
account for the “Challenge” stock, because sold without notice 
and without order equally applied to the conversion of the 
“Alta,” “Justice” and “Tip-top” stock sold against orders shortly 
before. A mere glance at the facts surrounding the two trans- 
actions, shows that the principle involved in the one instance, 
equally applied to the other, and yet the findings exculpates the 
plaintiff in one, and holds him responsible in the other. The 
referee relieving himself from responsibility for the inconsis- 
tency, by saying (page 6, folio 8, Transcript,) “the law appli- 
cable to these facts (the first counter-claim) and the rights of 
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the parties thereon was settled, I take it, by the decision of the 
Supreme Court on said appeal.” When the referee came to 
the second counterclaim, unembarrassed by the decision of the 
Supreme Court of Utah as he believed, he adopted the law as 
contended for by the defense—that a sale of stocks belonging 
to the defendant, without orders and without notice, was a conver- 
sion which entitled the defendant to recover their value, and 
he assesses damages in defendant’s favor thereon. 

This view on the first counter-claim we take it. was clearly 
erroneous. 

The rule that a previous decision becomes “the law of the 
case” applies only to the decision of the court of last resort. 

Lawrence vs. Ballou, 37 Cal. 518." 


Whether the Supreme Court of Utah, because it is an inter- 
mediate court of appeal, can be regarded on a re-trial ordered by 
it, as having declared the “law of the case” so as to bind the 
tribunal before which such re-trial is had, is not important; in 
any event, this court will review the correctness of the decision, 
whether made by the trial court in obedience to the supposed 
authority of its superior or by the Supreme Court of Utah. As 
the decision of the referee stands, he states distinctly that he 
excludes from consideration the evidencé in regard to damages 
claimed by the defendant under the first counter-claim, and the 
result is a finding against the defendant. It is not an erroneous 
finding on the facts although embraced in the findings of fact, 
but an error of law in ruling upon the admissibility of evidence. 


This ruling is erroneous in another respect: 


The Supreme Court of Utah did not, on the appeal at the | 


former hearing, settle the law of the case, as to whether the 
plaintiff had on the facts of the case, a lien on the defendant’s 
stocks in his hands, nor that the plaintiff was guilty of no negli- 
gence in not notifying the defendant of his refusal to comply 
with the order to sell of Novembr 13th, 1878. There had been 
a general verdict for the defendant by a jury, and the question for 
the Supreme Court was, as to whether the plaintiff was entitled 
to a new trial. The Supreme Court had no power to pass on the 
facts, and could not determine the effect of proofs. That was a 
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question for the jury on the re-trial, and therefore a question for 
this referee. The case was ordered to be retried, and the facts 
in issue were as much in controversy on the second trial, before 
the referee, as if the case had never before been tried. The 
Supreme Court of Utah could not declare, as law, any conclu- 
sions in the case reached by it in the former hearing, which de- 
pended upon the facts, which were to be re-tried. 


In that decision the Supreme Court of Utah did say (Folio 
9, page 6, transcript) in referring to the defendant’s order to sell 
stocks and purchase “North Bonanza” dated November 13th, 
1878, that “this order in effect directed the plaintiff to dispose of 
certain securities held by him, and take another in place of 
teem,” but this was an indirect attempt to find a fact, or the as- 
sumption of a fact, in issue which was to be retried, and not be- 
fore that court. Whether these stocks were held as security, de- 
pended on the agreement of the parties, or the facts surround- 
ing the transaction, and was one of the issues to be determined 
on the evidence—not by the court sitting to decide questions of 
law, but by the jury, or tribunal to which the case was remanded 
for retrial. If the attemp' was made by the Supreme Court to 
try the question of fact, it was wholly outside the case submitted 
to it. It had no authority to find ona part of the issues of 
fact on appeal, and thug bind the jury who might re-try the case 
on that issue, and allow it to pass on the remainder. Such an 
effort to bind the tribunal below would be nugatory. Whether 
the Supreme Court of Utah could, in a law case, determine the 
effect of testimony addressed to a jury who must have found, in 
order to render the verdict they did, that the facts proved by 
abundant testimony, Jones had for two years bought and sold 
stocks on defendant’s orders, on his account, and had not in all 
time ever done otherwise, except in one instance, which the de- 
fendant promptly repudiated; there was no evidence of an un- 
derstanding between the parties, that he was bound to obey such 
orders, and say, that there was no evidence that the plaintiff was 
required to obey such orders, is hardly a question to be argued 
here. According to the construction put by the referee on that 
decision of the Supreme Court of Utah, that court is made first, 
to determine a fact, which the decision ordered re-tried, in order 
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to lay down a rule of law, which had no application to the previ- 
ous facts of the case. If such a decision by the Supreme Court 
of Utah was made, it was undoubted error; if it was not made, 
the referee in assuming it to have been made, committed error. 
The jury, or a refereetrying a cause, must find the facts in issue, 
and to evade a finding of fact on the assumption, true or false, 
that the higher tribunal had prejudged the evidence, is error. 

The referee was, by the submission of the case to him for a 
re-trial bound to find on all the issues of fact which were 
referred to him, and while the “law of the case” as laid down by 
the supreme court may have been binding; his duty was to find 
the facts and apply the law, and any failure to do so was error. 
Even if the decision of the supreme court on the testimony was 
of such a character as bound the referee to find in accordance 
with it, it could not relieve him from the necessity of making any 
findings of facts at all. He was obliged to make the finding, not 
in the form of a mere conclusion of luw, but such a finding as 
responded to the issues in the pleadings. 

Campbell vs. Buckman, 49 Cal. 362. 
Speogle vs. Luse, 51 Cal. 415. 


By substituting the alleged views of the supreme court of 
Utah, upon the questions of fact, the referee instead of deciding 
these questions himself, as he was bound to do, takes shelter un- 
der the decision cited, which if correctly interpreted is erroneous, 
and if not, makes his decision equally so. | 

We therefore urge here, that in failing to find upon the re- 
lations of the parties, in the purchase and sale of these stocks— 
a vital issue made by the pleadings—the record shows error. 

If a finding be made which is not supported by the evidence, 
the error can be corrected by a motion for new trial, but a fail- 
ure to find can only be remedied by an appeal for want of a find- 
ing, hence the form of this assignment of error. 

But there is another, and we think equally conclusive ob- 
jection to the judgment reached by the referee on this first.coun- 
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What he denominates the third “conclusion of fact,’’ on 
page 5 of the record, is not a finding of fact but a conclusion of 
law simply. | 

It is as follows: ‘That there was an implied agreement be- 
tween plaintiff and defendant, that plaintiff should hold the 
stocks so purchased by him as collateral security, for all moneys 
due him for such advances, commissions and interest.” 

We have assigned for error that this is a “conclusion of 
law,” and not a fact. 

The difference we apprehend between an express and an im- 
plied contract is that an express contract is a fact, which only 
requires a statement of its terms, while an implied contract is a 
conclusion of law drawn from facts, either admitted. or proved, 
which must be stated. An implied contract is one which the 
law draws, as aconclusion, from certain facts which are first estab- 
lighed. and these must be first found to exist or no contract can 
result. But the finding in this case is simply to the effect that 
there was an “implied contract,” without stating any of the 
series of facts necessary to establish such a conclusion. A judg- 
ment based on such a finding has nothing to support it. 


The facts in the record, as we claim, establish the opposite. 


' These facts already alluded to are: That the relations between 


these parties originally were banker and customer; that while this 
relation existed, the defendant ordered the purchase and sale of 
stocks, by Jones, who by his relations to. persons operating on 
the San Francisco Stock Exchange, made him a convenient per- 


‘son through whom to transact such business. That the defend- 


ant directed such purchases to be charged to his bank accouttt, 
and credits on sales to be credited thereon, and that no direct 
formal contract was made. That for two years this course 
of business was continued, the plaintiff sometimes depositing 
money, and sometimes drawing money out of his account. 
Nothing was said as to whether the plaintiff was to pur- 
chase the stock in his own name or that of defendant, and de- 
fendant never knew in whose name they were carried, and 
supposed, in neither his or plaintiff’s, in such business the cus- 


tom being to have the stock actually carried in the name of 


some trustee at San Francisco. That during all this time pur- 
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chases, sales and re-investments in other stock were made on 
orders given by defendant, and on a deviation from that, in one 
instance, it was repudiated promptly. That the plaintiff told 
defendant on one occasion—the only one when they had a 
“close talk” as plaintiff puts it—that “he (defendant) was good 
enough for him.” That the rate of interest and commissions 
were stipulated for on advances, but not a word said about 
“margin,” “collateral” or other “security.” That when stocks 
were bought they were charged to plaintiff in his bank account, 
and when sold the proceeds credited. That the plaintiff never 
refused to obey an order of defendant to either buy, or sell or 
re-invest, until the 13th of November, 1878, and then for the 
first time assumed control of the stocks in his hands. It further 
appears that the plaintiff had a class of clients in the stock bus- 
iness with whom he had written contracts by which they agreed 
to put up a certain “margin” of the price of stocks ordered by 
them, and “keep it good,” in default of which, he was author- 
ized to control the stock purchased; but no such contract or 
uuderstanding, verbal or written, ever existed between these 
parties. This record shows these facts as we claim. 

In the absence of express agreement between parties the 
“course of business,” the way in which it is transacted, especially 
where it is a long continued business, is usually the means by 
which the courts ascertain the limits and conditions of a con- 
tract. Applying that rule in this: case, we find an invariable 
“eourse of business” between these parties, lasting for over two 
years, and in no instance was there in all this time any claim 
ever made by this plaintiff, that he had any personal interest in, 
or control over, the stocks bought on the defendant’s order. The | 
following cases are instructive in construing such contracts: 

Mosse vs. Salt, 32 Beav. 269. 
 Clancarty vs. Latruche, 1 Ball & B., 420. 


The custom of a merchant or manufacturer is presumed to 
be known to those who are in the habit of dealing with him: and 
to form part of the contract. 

Meech vs. Smith, 7 Wend, 315. 
Rub vs. McAllister, 8 Wend, 109. 


. ee ee eS ' 
. — . se ee Frat va 
Phe Be was . : 
r 25 : “wh ay has sei ‘ con 
™ . “. tes Po. iy 2 par 
ng ce # mf ae % m me erties me eet " 
te a age af. Ey tno sccreai “ ini yas ~ : 
‘ sia sailing oe cement a 0 rae 
eonagaggety, tenia sc a ve - 
ot hanno | ee ee ar ee RS OEE meaty a 
ew a pena age te ~~ ss  lbshinied 
. a itil voenpesite aiaea . 
el ogy emanriat o nts to “ . ; 
- * — ve nn “ 
. crib henge te ica eae - bn aoe te ane eas 
ne nepnten ae we om ones St 
— oe : asin ate ot ape ¢ y* AA) 
_ . — namie ‘ = eg secre 
~T 


A I ed 


aeinnamenie 


oy 


es 
See? CA EN 
RR a : P oe oe _ ee 


us — nie he ane inst nega c 
—" 
cet eee NC CC CCA LOLA ANAL LLL ALL — 
ve ~ mt » pacing? a tls he aecvactiontnd i aes a 
: : : " a a om faa tin ae Ree AR: hea 
Lae ernest 4 OTE STN AS TTT aI 


12 


Backus& vs Min@¥3 Cal., 231. 
15 Pac. Rep., 371. 


From this state of facts, which is either admitted or clearly 
established by the evidence, is there any basis for the conclusion 
of law “that an implied agreement” existed that the plaintiff 
should hold these stocks as collateral security for «ll moneys due 
plaintiff for advances, etc.? No ingenuity can evolve from them 
such an implied agreement. When the plaintiff said to defen- 
dant as testified to by him without contradiction, ‘I have never 
bothered you for money, and I never will, you are good enough for 
me,” does not the pretense of an understanding for collateral 
security on the property purchased, disappear wholly from this 
contract? When the referee finds as a fact that the plaintiff 
bought these stocks with his own money, how can the finding be 
reconciled with the charging of the purchase price to the de- 
fendant in the account? Can a person eat his cake and still 
have it? Could Jones use his “own” money to buy the stocks, 
and yet charge it to the defendant as he testifies he did? | 

When the money was paid for the stocks it was Galigher’s 
money, loaned to him by the plaintiff, else the plaintiff would 
have no cause of action for it now. The finding shows what 
confusion existed in the mind of the referee in trying to adjust 
the supposed views of the Supreme Court of Utah, as announced 
in the prior appeal, to the actual facts, as they appeared in evi- 
dence before him. Whatever the reason which led to those find- 
ings, an “implied agreement” from facts there did not exist, and 
that the plaintiff used his own money to buy the stocks, when the 
plaintiff’s “monthly statements” in the record showed that every 
dollar had been religiously charged to the defendant in his bank 
account, it 1s certain they are without the slightest support either 
in the facts or the law, and they are so inconsistent with them- 
selves that we think no judgment ought to stand which depends 
upon them. If the plaintiff used his own money where is the 
basis, of this suit? In such a case there would be no debt to sue 
for, and the defendant could not be said to owe, for what he did 
not receive. In order to create the debt sued for, he must.either 
have received the money or the stocks, whilst the finding shows - 
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he never had either. This last finding would reduce this 
arrangement to an executory contract, such in some respects as 
was found to exist between the parties in Covell vs. Lend, 135 
Mass., 44, and Galigher not having complied with his agree- 
ment to pay for the stocks, never became the owner of them or of 
any interest in them. If this finding is correct, then the plain- 
tiff never had a cause of action, and having used his “own 
money” to buy stocks for himself “in his own name,” the title 
to which he took in his own name must go out of court “hoisted 
on his own petard.” 

The action of the plaintiff would be, if he be held to have 
any, against the defendant, an action for breach of the contract 
to purchase, and for damages. In no view that can be taken of it, 
can this judgment stand on these findings of fact, for if the 
defendant never received the stocks, as he did not if this second 
finding be true, there could be no “implied agreement” to pay 
for them either as a fact, or as a legal conclusion, or to secure 
anv debt alleged to have been contracted in their purchase. 

Pursuing this point more closely we discover that the find- 
ings show this condition of facts upon which the plaintiff’s 
judgment rests. 

lst.—-That Jones, the plaintiff, a banker in 1877-8 (by a 
lapsus penne stated to be 1878-9) bought and sold mining stock 
for defendant upon his order and request—that the purchases 
were made with plaintiff's own money, and that he was to re- 
ceive from defendant interest on advances of money, and com 
missions on purchases and sales. 

(First and Second Findings, page 5 of Record.) 


2d.—That there was an “implied agreement” that the 
plaintiff should hold the stocks purchased by him for defendant 
as collateral security for advances made, and interest and com- 
missions. 


(Third Finding, page 5, do.) 
3d.—That all the stocks purchased were purchased by the 
plaintiff with his own money, in his own name and the title taken 


in his own name. 
(First and Fourth Findings, Record.) 
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4th—That the defendant did not pay for the stock or inter: 


est agreed. 
(Ninth Finding, page 5.) 


(The other findings, except the tenth, relate to the defenses, 
and are not material to the point now being considered.) 

Saying nothing of the defenses, we cannot conceive how 
a judgment for moneys “advanced and loaned,” can be supported 
on such findings of fact. 


lt is found that the plaintiff used his “own money” bought 


stock “in his own name,” took “the title in his own name,” and 
finally sold them—not in obedience to any order from the de- 
fendant, but against orders—at a loss, (Tenth Finding) and now 
seeks to recover the money paid for them, and interest and 
commission, etc. 

The plaintiff has awarded to him a judgment for moneys 
advanced to defendant, when the findings show he did not ad- 
vance money to defendant, but bought with his own. If he 
advanced his own money, and bought stocks in his own name, 
and took and held the title himself, as these findings 
show, and sold them, not for defendant—and the findings 
show he refused to sell on defendant’s request—and did sell on 
his own motion; upon what principle can this purchase price 
be called an advance or loan to the defendant? The defendant 
never had the money—so say the fingings—he never had the 
stock—so say the findings—it was not sold on his order—the 
findings show a refusal to do so, and the proceeds went into the 
plaintiff's pockets, he, defendant is not found to have re- 
ceived them. The defendant had neither money, stock or pro- 
ceeds—if these findings are true. Can he be held indebted for 
money he never received, or for the price of stock that he never 
owned, either by reason of having paid money on it or having 
title to himself, on proof that it was purchased for him, but 
never paid for or delivered tohim. At no stage in the transac- 
tions, according to these findings, did the defendant have any 
interest in the money paid for the stocks, any interest in or 
title to the stocks when purchased, or in the control or disposi- 
tion of them finally, or receive anything from them. 
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A vital defect of these findings consists, in addition to those 
already suggested, in not disclosing anywhere the terms of the 
contract of the parties. A general finding, such as is made 
in the second finding (page 5 record) that the plaintiff bought 
and sold mining stocks for defendant upon his order and re- 


quest, without disclosing how the business was to be done, the 


particulars of the orders, and what was done in compliance, 
leaves the whole subject too indefinite for legal resolution. When 
this finding—professedly the statement of an express contract 
of which it evidently was only a part, is followed, as it is, by the 
“third finding, to the effect that there was an “implied agree- 
ment,” that the purchases so made, as found, with the plaintiffs 
“own money, (after stating an express contract that he was to 
advance to defendant for such purchases, and be paid commis- 
sions and interest on sums advanced) resulted in purchases 
with his own money,” “in his own name ;” and yet the stock so 
bought were to be held as collateral to defendant’s debt for 
advances; the liens and terms of such a contract, or series of 
vontracts, become so confused between the agreement and the 
performance, between what was agreed and what was implied, 
what was understood should be done, and what in fact was 
done, that the court must be more than wise, and the lawyer 
more than learned, who can say what the contract is, which is be- 
ing enforced. 

It must be evident that all of the contract, or contracts, has 
not been spread before the court, and that a judgment rendered 
on such findings as we have, cannot be the result of anything 
better than “a guess” at what is just to these litigants. That 
our client, this defendant, has suffered a loss of many thousands 
of dollars by reason of the conduct of the plaintiff even the 
findings do not conceal, and the evidence fully discloses. That 
the plaintiff has lost some of the money employed in these 
transactions is equally evident; but in adjusting these losses be- 
tween them, nothing short of a full finding, showing all the 
facts, fully and completely, can enable the tribunals of justice to 
decide fairly and justly between them. The Supreme Court of 
Utah in assuming to pass on certain questions of fact, which 
only properly belonged to a jury, at the trial, is the responsible 
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author of the confusion which has followed, and the referee 
deeming himself excluded from making findings on issues in the 
pleadings, has intensified this manifest error. 

Having said that we regard the errors committed by the 
Supreme Court of Utah in its decision on the first appeal as 
the origin of the errors committed by the referee on the re-trial 
and affirmed in this record, in the absence of any opinion by it 
herein, it may aid this court in the investigation to give some at- 
tention to that original decision. The referee quotes from it in 
this record, and the decision is reported in full—Utah Reports, 
Vol. 3, page 56 et seq. 

To comprehend fully the decision the positions of the oppos- 


‘ing parties should be stated. 


The plaintiff had brought his action for money loaned and 
advanced and for interest, and asked judgment for an unpaid 
balance on the account. 

The defendant denied any indebtedness and set up a coun- | 
ter-claim growing out of certain transactions relating to the pur- 
chase and sale of stocks, alleges that the plaintiff was his banker 
with whom he had an account; that at certain dates the defend- 
ant employed him as dgent to buy and sell mining stocks on his 
order therefor providing for the purchases, by charges in his ac- 
count in bank, and crediting the account by the proceeds of 
sales. That in the course of the business he gave orders fre- 
quently for sales and re-investments, etc. That in November, 
1878, being then in Virginia City, Nevada, he ordered the de- 
fendant, as his agent, by telegram, to sell a certain lot of stocks 
then belonging to him and to re-invest the proceeds in a certain 
other stock named; that the plaintiff received the order but 
neither complied with it, or gave defendant notice of his refusal , 
except by mail, which was too late to prevent the injury result- 
ing, which was a loss to defendant of some $6,000; that in a few 
days after, the plaintiff, without orders and without notice, sold 
the stocks defendant had ordered him to sell, at a price some 
$1,200 below the price they would have brought if sold when 
defendant gave his order to sell, making a total loss to defendant 
on this lot of stocks, of some $8,000, which he pleaded as a 
counter-claim against any demand of the plaintiff. 
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At the trial in the District Court, and on the appeal from a 
judgment for the defendant therein, the position of the plaintiff 
was: That the plaintiff was a broker advancing money to his 
customer in the purchase of these stocks, and that as he ad- 
vanced money and held the stocks in his own name, he had a 
lien on the stocks for his advances, of such a nature that at any 
time there was a balance in his favor, he could either re- 
fuse to sell, and re-invest in other stocks, or sell and apply the 
proceeds to the discharge of his advances. 

The question which was discussed on that appeal was 
whether the relations of the parties in these stock transactions 
was such as to give the plaintiff a lien upon the stocks left with 
him for advances due him, and permit him to refuse to sell and 
re-invest when directed to do so, or to sell without orders, to re- 
imburse himself when he chose to do so. The decision was by 
a divided court, and shows, we may say, with all due respect, a 
singular example of the crude conception which even a court of 
last resort, in many cases, may sometimes have of its functions. 

Called upon to determine simply questions of law involved 
in certain instructions given by the court below to the jury, 
which tried the facts, the Supreme Court in its decision, went 
into the facts, as if it were empowered to try the case upon them, 
and although it ordered a new trial, expressed opinions as to the 
effect of the proofs, which it was clearly incompetent and im- 
proper for it to do. To such an extent was this done, that the 
referee in this case regarded a question of fact, in direct issue on 
the pleadings in the case, referred to him to try, as settled by the 
decision of the Supreme Court, and failed to make any finding 
upon it whatever. We refer to the question of agency involving 
the relations of the parties already discussed. 

We admit the right and the duty of that court to lay down 
the law on any given state of facts, but we deny its right to pass 
upon a disputed question of fact, so as to prevent, on a re- 
trial, a re-examination and determination of the fact upon the 
testimony submitted. Here is an example of its treatment of 
the case: ‘“‘The plaintiff and defendant both say in their testi- 
‘mony that the plaintiff held the stock as security for the pay- 
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ment of the account”—meaning the defendant’s account in the 
plaintiff’s bank. 

Now the fact was (the identical testimony of the two parties 
at the first trial, is in this record) the opposite. Let us see on 
what this assumption is based. And first, we remark that there 
is not one word in the testimony to show that the plaintiff ever 
credited the defendant in his account with the value of stocks 
held in hand. The defendant got his credit in the account when 
stocks were suld, and the money realized, yet the court says, “‘it is 
apparent beyond controversy (Page 613, Utah) that upon the 
purchase of stock for the defendant by the plaintiff, with his 
own money, credit was given upon the stocks held for the plain- 
tiff.” There is not a.syllable of the testimony to sustain this 
assumption. But, to return to the statement that the stock was 
held as security which the court says was admitted by both 
parties. 

Galigher, the defendant, (Page 24, Folio 23-4) testified in 
answer to the question: “Did you understand that he (Jones) 
took your personal credit alone without reference to the stocks 
held in his name?” Ans. “No. I presume he always had a 
lien against the stocks, but I don’t think when we opened the 
account, the value of the s‘ock had much to do with it.” 

This remark of the defendant, if it were all that was said, 
might afford support to the assumption of the decision. But it 
was rot. He had already stated just prior to the answer quoted, 


“My idea was that he took my personal credit;” but on his at- 
tention being called to his lapsus lingue, that he presumed the 


plaintiff had a lien on the stocks, he explained as follows: 

“My understanding was, the stocks were bought out and out 
for me; if the stocks were not good for it, J assumed. to be good 
myself, when the account was started, and I was good—I was sol- 
vent. I understood these stocks were no more security than my per- 
sonal credit, or any other property I had was security. (Pages 19 20 
record.) 

Now we insist that to take an advantage of a mere verbal 
slip of the tongue, perpetrated by a layman in giving his testi- 
mony, to draw an inference that he admitted that the stocks were 
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held as security by the plaintiff, might be tolerated in the argu- 
ment of an attorney, but is scarcely to be expected of a court. 

The defendant from the beginning of the controversy com- 
batted the pretense that the plaintiff had any interest in, or con- 
trol over, these stocks. The novel doctrine, that if a man bor- 
rows money, and then employs the loaner, as an agent, to invest 
it, the latter acquires a special’ interest in the property which 
will authorize him to sell it, in order to pay the debt due him, 
had not yet dawned on the defendant. He supposed that his 
credit with the plaintiff did depend somewhat -on the property 
in which these loans had been invested, and that fact he acknow- 
ledged in a manly way; but he denied utterly, in every variety 
of form that it was put to him, that there was any “agreement,” 
formal or literal, or any understanding, that these stocks were in- 
cumbered by any “lien” of the plaintiff whatever. 

He says that on one occasion the plaintiff sold some stock 
for him without any order to do so, and he says, “ I repudiated 
the sale when notified of it, because I did not propose to establish 
any precedent to sell stocks without my order.” 

If it was “the agreement,” and understanding that the 
plaintiff should have a special property in these stocks, why was 
it, that the defendant so promptly repudiated the only instance 
of its assertion, and on handing back the statement of the sale 
to the plaintiff made the remark: “ When I want stock sold Pil 
give you an order.” 

When the plaintiff replied it “was a good sale,” the defen- 
dant responded, “I don’t care whether it iz good or bad, when I want 
any stocks sold I will tell you.” (See Record page 12.) ©The 
plaintiff does not deny this, and in the light of it, perversion 
cannot go further than it has, in saying he “admitted these 
stocks were held as security.” But aside from assuming to pass 
upon and determine these facts in issue in the manner which 
we have taken the liberty to criticise, there is an error in the 
decision which is perpetuated ‘in that of the referee, and there- 
fore reviewable here, which in this connection we wish to note. 
In the same paragraph on page 61 of the decision, it is observed: 
“It is apparent beyond controversy that upon the purchase of 
stock for the defendant by the plaintiff with his own money, 
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credit was given upon the stocks held for the defendant by the 
plaintiff, and as a conclusion of law the plaintiff had a special 
property in the stocks purchased by him with his own money, 
the title to which was made to himself, with the knowledge, 
and without objection of defendant and therefore with his ac- 
quiescence, that he held them as security for the money ad- 
vanced,” etc. 

The distortion of the evidence in this quotation we have 
already remarked upon, we come to its statement of law. 

We deny that the advance of money by A to B,and the 
purchase of property by A, under the orders of B with this 
money gives to A a lien or security on the property purchased, 
or any “special property” in it, as a “conclusion of law” from 
the transaction or in any form. If such were the law, a whole 
class of special contracts, providing security in cases of the 
the kind now in controversy, would be swept away. A party by 
being simply intrusted as an agent to make an investment for 
one indebted to him would acquire an interest, “a special prop- 
erty” in the investment. Such a method of procuring security 
would astonish the business world, as much as the assertion of 
it did the defendant in this case. If it added anything to the 
strength of the claim of a “special property” that the agent 
should, when ordered to buy or invest, be careful to do it in his 
“his awn name,” he would not probably neglect so simple a 
method of getting security. 

It is not apparent, as asserted by the decision, that the 
plaintiff purchased stock with his “own money” for the defen- 
dant. His accounts in this record show that he advanced or 
loaned money to defendant, charged him with it as he did any 
other customer at his bank, and then used the money, as ordered, 
to buy the stocks. It is not “apparent” that the credit for the 
loan was given on the stocks purchased, but was given on de- 
fendant’s general credit, as a man of means and personal respon- 
sibility. If a banker is going to use his “own money” in specu- 


lating in stocks, it is not likely he would buy stocks on the 


dictation of some one else, and sell them in the same way. 
Transactions on a “margin” to be put up and kept good, made 
by a broker with his customer bear no analogy to a case of this 
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kind, when “margins” were never spoken of, or thought of, be- 
tween the parties. (Galigher’s testimony, page 19 Record.) 
The circumstance that the purchase was made in plaintiff’s own 
name is, as already observed in this brief, of no consequence. 
It is directly proved that the defendant did not know that fact, 
and as the custom is universal to carry mining stock in the a 
name of some trustee or broker in San Francisco, the proba- a 
bility is that the actual certificates of stock never, in a single ; 
instance, were in the name of either of these parties. A credit of 
so much stock with a San Francisco broker, is, no doubt, all 
that ever existed. This was equivalent to the stock for all pur- 
poses of dealing, and was, no doubt, what is meant by having 
“title in plaintiff’s own name.” | 

Now if, as a conclusion of law, the advance of money to 
purchase stocks, by one directed by the borrower to do so, gives 
a lien on the stocks, or a special property in them, why is it 
that the broker invariably makes a contract, that in’ a certain 
event, the non-payment of a certain percentage or margin, he 
may exercise the power of sale and apply the proceeds? The 
defendant in this case testified, and it was not denied by the 
plaintiff, that with some of his customers he made written con- 
tracts, called by him “iron clad” to the effect, that on a failure 
to keep the “margin good” he could close out stock. (Galigher’s 
testimony, page 19, record.) The man of credit sufficient to 
purchase without giving his broker any margin at all, is worse 
off than he who can only raise ten per cent. of the value of the 
stock purchased. If the law implies a power to sell, without a 
comract authorizing it, why stipulate for it? This sort of 
vendor’s lien, which can be foreclosed without process and with- 
out notice, is a creation of the Utah Supreme Court, as anomal- 
ous in the law, as it is novel in business. It would destroy all 
such business done upon credit at a blow. The injury done the 
defendant in this single instance is an example of the ruin it 
would cause. In refusing to sell the “Alta,” “Justice” and “Tip- 
top” stocks as directed, and in selling them subsequently with- 
out notice or orders, he damaged this defendant in a single week, 
to nearly twice the amount of his alleged advances. Controlled 
by the fear, which was born of his ignorance of the situation, 
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he at one blow damaged the defendant at least eight thousand 
dollars, and the Supreme Court of Utah held, that instead of 
making good this wrong, he may recover for a loss which he 
himself inflicted on the other purty. P 

| No lien in such cases is implied by the law. 

Danforth vs. Prate, 42 Me. 50. 

Legg vs. Willard, 17 Pick. 140. 

Jarvis vs. Rogers, 15 Mass. 389. 

Covell vs. Lond, 1385 Mass. 44. 

Randall vs. Brown, 2 How. 406. 

Chandler vs. Belden, 18 Johns 157. 


a 


These authorities show, not only that possession is necessary 
to create or muintain a lien, but where there is any agreemént 
made, or act done, inconsistent with its existence, such as an 
agreement to hold and sell as ordered, or any understanding for 
acred it, or to hold for a distinct purpose, the lien does not exist. 

There is no analogy between this case and the case cited by 
the Supreme Court of Utah (Brown vs. McGraw, 14 Pet. 479), 
The facts are so different that to remark on the distinction would 
be a waste of time. | 

It is unlike the case of Covell vs. Lond (135 Mass. 44). 
There the broker agreed on the payment of a margin to purchase 
certain stock in his own nume, and carry it, the other party keep- 
ing the margin good, until paid for, and then deliver to the cus- 
tomer. On a failure to keep up the margin the broker sold with- 
out notice. 

The court held the arrangement amounted only to an ex- 
ecutory contract, and that the customer having failed to keep up 
the margin, the broker was, and the customer was not, the 
owner of the stock, and refused to allow the latter to recover 
damages on account of arise which took place after the sale, 
without notice by the broker, of the stock. 


This case is unlike the New York cases. 
Markham vs. Jaudon, 41 N. Y. 


Carson vs. Thompson, 86 N. Y. 418. 
Greenman vs. Smith, 81 N. Y. 25. 
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Cited in Couldbrook on Collateral Securities at Section 306. 


These cases hold that a purchase through a broker on a 
“margin,” to be kept good with a view to future sales wasa pur- 
chase of the stock by ‘the party, and made him the owner, and that 
if the broker, in whose hands they, were ‘left, sold them on de- 
fault of “margin,” he must still give notice, or he would be liable 
for a conversion of the stock. In none of the cases is the mon- 
strous pretension asserted, that because one party loans the other 
money to make the purchase, without a contract for security, or 


an authority to sell given directly, the agent may dispose of the ~ 


property without notice, on the theory of a lien in his favor. 
The New York cases assert the doctrine, that when the contract 
is express to keep the “margin” good, still a reasonable notice of 
the default and the intention to sell the stock is required, and that 
if on default a sale is made without such notice, it is a conver- 
sion of the stock. We think no support can anywhere be found 
in the books for the doctrine of an implied lien in such a case 
as this, and a right to foreclose it by a sale without any notice 
whatever. 

We have assigned error that the referee found that the sums 
claimed by the plaintiff were admitted to be due subject to their 
being reduced by the counter-claims. 

Something like this was said in the decision of the Utah 
Supreme Court on the motion for new trial, and the error of the 
refere. was the result of following the error of his superiors. 

The denial of the indebtedness put the plaintiff to his proof 
of his cause of action, and before judgment could be entered in 
his favor, the issue must have been found as a fact. To cn- 
nounce as “a conclusion of law” that which required to be found 
as a fact, is not enough to support a judgment. 

Fisch vs. Caler, 21 Cal., 74. 
Daveney vs. Eggenhoff, 43 Cal., 397. 


The rule is fully recognized by the Supreme Court of Utah. 
Burnham vs. Call, 2 Utah, 433. 


| With a somewhat singular misapprehension of the facts in 
this case, the Supreme Court in passing on it in the first appeal, 
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(pagé 59, 3 Utah) say: “the defendant admits that the sum sued 
for is a correct statement of the account which would be due 
the plaintiff were it not for the counter-claims alleged in the 
answer.” Following this utterance the referee finds a “conclu- 
sion of law” that the sum of $6,332.30, “would be due the plain- 
tiff with interest as in the complaint alleged, were it not for the 
counter-claims set up in said answer.” The direct denial of this 
indebtedness in the answer was before the referee at the time, 
as it was on the first trialh The admission referred to, is 
in that portion of the answer setting up the new matter | 
and counter-claim, and is in language that must be treated 
as a legal conclusion and in no way qualifies the denial 
- specifically made in direct response to the allegations of the | 
complaint. This attempt to pervert the pleadings from their 
true meaning, and secure an advantage “by admission,” is of 
the same practice adopted in claiming that the defendant by 
using an unguarded expression in his testimony—afterwards 
fully explained—admitted that the understanding between the _ | 
parties was that plaintiff had a lien on the stocks for advances. 
Parties are not to be entrapped in that way and their rights sac- 
rificed by any such flippant assumptions. The pretended ad- | 
mission seized upon so eagerly, is contained in a separate de- | 
fense, and will not countervail a denial in the answer directly to | 
the allegation of the complaint. | 
Billings vs. Drew, 52 Cal., 565. 
Siter vs. Jewett, “ 92. 
, Nudd vs. Thompson, 24 Cal., 39. 


To conclude: Without further notice of the other errors 
assigned: 

It seems to us that this case is simple in its elements and 
easy of solution. There was nothing difficult or embarrassing 
in it till the Utah Supreme Court in its intermediate decision, 
sending the case back for a new trial, complicated it by assum- 
ing to pass on questions of fact, in order to lay the foundation of 
certain rulings as to the law. This led the referee to endeavor ' 

to conform his findings to the intimations of the court, though | 
_ those questions were not submitted to it, and it could not con- 
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trol the findings of the proper tribunal (jury or referee) if they 
had been. That court could determine what would constitute 
the relation of principal and agent, but it could not determine 
whether the relation existed in this case without a finding of 
facts. It might define what would constitute an “implied con- 
tract,” or a “lien,” but whether there was one or the other in 
this case it could not determine without findings of fact. The facts 
had to be found by the proper tribunal, and the law could then 
be applied. 

Much of the referee’s report is taken up with argument, 
reasoning and explanations, all of which were the result of the 
embarrassing position he occupied by reason of the decision 
which preceded his connection with the case. It wa —-~*ended___ 
by the plaintiff’s counsel in the hearing upon whick * 
ment was affirmed that findings such as we contend oer. 
necessary, because the Supreme Court had passed on tne 1800 
and the referee could only follow the conclusions of fact, indi- 
cated in that decision. If it were true that the case was de- 
termined on the facts, as well as the law, the necessity for a new 
trial could hardly be perceived, and if in giving its views of the 
law, the Supreme Court went out of its line of duty to determine 
matters of fact, it is only charitable to assume it was done inad- 
vertently and with no purpose to control the result at the next 
trial which was ordered. If the Supreme Court of Utah had 
the right to make the determination it did make, then it must 
follow, that this court will revise it, if erroneous. That it did 
mistake both the law and the facts we are confident has been 
shown, both in the errors of the decision on the first appeal, and 
in their perpetuation in the judgment from which this appeal is 
taken. 

The other assignments we submit without further remark— 
they are so similar to those already argued, that they do not 
require separate treatment in this brief. 

JNO. R. McBRIDE, 
For Appellant. 
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Supreme Court of the United States. 


No. 340. 
OCTOBER. TERM, .1887. 


WitiiaM G. GaLLicuEr, 
Appellant, 
v8. 
Tromas R. Jonzs, 


Appellee. 


APPELLEE’S BRIEF. 


This case, on a appeal from the first judgment in favor of appel- 
lant, is reported 3d Utah, p. 54. The decision of the same court, 


affirming this judgment, is not in any published report, and it 
is said no opinion has been filed. Exhibit “A,” record pages 9 
to 33 inclusive, is the evidence taken on the first trial, forms 
part of the referee’s report, and in the record should have fol- 
lowed the referee’s signature on page 8. 

No motion for a new trial, or request for further findings or 
exception to the findings was made in the trial court, but the ap- 
peal to the Supreme Court of Utah was taken from the judg- 
ment entered on the report of the referee (record page 8) and 
the assignment of errors for the Utah Supreme Court (p. 31-32) 
is the first objection to the findings. 


The order of the assignments of error in this court, (record 
p. 36 to 38) will be followed. 


I. 


The first assignment specifies that the legal relations be- 
tween the parties, and whether or not they were those of prin- 
cipal and agent, are not found. 

The first four findings of fact seem to answer this objection. 
The appellee, whether as banker or broker, exercised powers ani 
occupied a position which included an agency and even more 
than a factorage; he bought the stocks with his own money, held 
the title and possession, and there was no right of possession in 
the appellant, until he paid his account and demanded the stocks. 
The appellant only had an interest in the business depending 
on his performance of the contract. __ 

Appellee was practically pledgee, if such a relation can be 
based on a case where the assumed pledgor never had and never 
expected to have the legal title. 

Markham vs. Jaudon, 41 N.' Y.:235. 


This case is followed by many cases in that State, but the 
dissenting opinion of Grover J. (p. 246) holding the appellant’ 
interest is merely a contract relation respecting losses and profits, 
with no interest as owner, seems good reasoning and supported 
by legal analogies, and such seems to be — view implied in 
135th Mass. p. 41. 


IT. 


The second assignment of error is that the referee has not 
found the precise time when North Bonanza stock advanced to $5.50 
pershare. The finding is as specific as the proof. The whole 
question concerning North Bonanza turns on appellant’s tele- 

gram N8vember 13 (defendant’s exhibit No. 1, p. 24). Appellee an- 
_ swered by letter the same day (exhibit 5, p. 25) and appellant re- 


ceived the letter the 15th, as is shown by his letter (exhibit 8, p. 
__ 29), and by what he calls his compromise telegram (exhibit No. 
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6, p. 25). Appellant in his testimony (p. 12) says the rise was 
within the next two days, and that stocks could be bought from 
Virginia City in one day, and sometimes in an hour. As he was 
notified on the 15th that Jones would not buy, he could have 
bought before the rise. This assignment of error is incorrect in 
stating the rise was before the 15th. But beside all other an- 


swers, the whole matter was immaterial to the case, because the 
appellee could treat the demand to exchange his securities as a 
mere impertinence. 


III. 


The third assignment specifies details in which the findings 
are supposed to be defective, all based on a non-compliance with 
the telegram to buy “North Bonanza.” The telegram gives ap- 
pellee no information on which he could base an opiiion as to 
the propriety of the purchase. It gives no statement as to de- 
velopments in the mine or any reason for expecting a rise in the 
stock or that there was any haste required. It makes a demand 
for the, change, without assigning any reason. Appellee re- 
garded the stock as a wild-cat, (Exhibit 5, p. 25) and the referee’s 
report (twelfth finding, p. 5) shows such was the fact, and the 
temporary rise was a speculative manipulation of the market. 
Appellant in his letter of the 13th (Ex. 7, p. 29) gives more de- 
tails, and he could not expect Jones to act without some such 
information. This letter is erroneously dated 18th in the record. 
It appears to be urged that appellee should have answered by 
telegram. Appellant had baited his demand with a suggestion 
that he might give twenty-five shares of Mexican as further 
security, but he could not expect appellee to act according to his 
wish, until he had arranged this, and to this appellee answered 
by telegram. It appears the whole business between the parties 
had been done personally at Salt Lake City, and each transac- 
tion was a matter for negotiation. There had been no custom 
of the parties, and was no general custom of the business, re- 
quiring appellee to negotiate by telegram, especially when not 
notified there was any reason for haste, and when an answer by 


telegram was not asked. It was the custom to buy and sell 
stocks in San Francisco by telegram, and those were charged to 
the account, but there was no obligation on appellee to pay tele- 
grams, or authority to charge them to the account, in negotia- 
tions for extending or changing the business. And the assign- 
ment of error is a mistake. The eleventh finding (p. 5) specifi- 
cally covers the main objection. 

As only questions of law are before this court, and the 
trial court was given no opportunity to review the facts, it is be- 
lieved *all the assignments of error in conclusions drawn from 
the testimony, or omissions based on the testimony are im- 
material. 


IV. 


This specifies the referee erred in assuming the indebted- 
ness, subject only to counter-claims, was admitted. 

This point should have beer raised in the trial court, but 
whenever raised it is fully answered by the pleadings. The com- 
plaint alleged as facts: 

The advance of moneys to defendant’s use at his request; 

That certain commissions were earned; 

An agreement for interest on monthly balances, and that 
the sum named was unpaid. It also alleged the sum named was 
due, but this was a conclusion which could have been omitted. 

The answer denied no fact alleged. It denied there was 
“due or owing” any sum. This was only denying the conclu- 
sion, and was clearly made as a basis for the counter-claims. It 
was an admission the money was advanced, etc., but a denial it 
was due because defendant had counter-claims to meet it. 

Pomeroy’s Remedies, Secs. 578 and 637. 
23 Cal., 338. 
21 Cal., 216. 
9 Nev., 342. 


- Appellant did not leave his meaning in doubt. After set- 
ting pp his counter-claims, he adds. the final paragraph, (bottom 
-p. 3) which is a distinct admission. 


This specifies there are no facts found to support the con- 
clusion that there was an implied agreement for alien. Under 
the first, second and fourth findings, (p. 5,) the appellee was at 
least pledgee. The first finding shows appellee was a banker, 
and hence would have a banker’s lien. 

lst Howard U. S., 235. 
Morse on Banking, 42. 


As a banker or factor he would have a lien. 
Dunlap’s Paley on Agency, 128 and 129. 


It seems hardly necessary to find there is a lien in behalf 
of one who buys with his own money and holds the legal title 
and possession, but if the s08 is not strong enough in favor 
of appellee the appellant is not fnjured. 


VI. 


This specifies the referee erred in finding the Utah court 
had established the law of the case in regard to the telegram. 
The referree correctly recited the judgment of the court. 

3d Utah, p. 54. 


It is immaterial that it is not the court of last resort. Until the 
judgment is reversed or overruled by a higher court it is bind- 
ing on the referee. 

The assignment further specifies the decision is against law. 

In view of the findings of fact, including the ninth finding, 
this question cannot be a serious one. There was no agreement 
for any definite extent of dealing. Each transaction was a new 
one and either party could retire at any time. If appellee was 
obliged to extend the dealings on a mere demand, he was at the 


mercy and discretion of appellant, who could deal desperately 


and recklessly in the hope of retrieving his losses . The letter 
was all the answer that diligence or business courtesy required 


to such ademand. The damages appellant supposes he has sus- 
tained, in view of the twelfth finding, are wholly imaginary. 
Blake vs. Drake, 53 N. Y., 211. 


> 


VII. 


This assignment refers to the finding on p. 7, and seems to 
have a double view. That the indebtedness is not admitted, 
hence there was none. This branch has been answered. Sec- 
ond, that if the indebtedness is admitted, there is no admission 
or evidence of an indebtedness at that particular time. This last 
objectio& can only be raised by.an examination of the evidence and 
as this court assumes the finding supported and does not examine 
the evidence, the objection seems without merit. It is equally with- 
out merit on the evidence. The sales referred to in the finding 
were made November 27th and 29th. The complaint alleges the 
advances were prior to January 15th of the next year, only 
leaving about one and a half months between the dates, and the 
whole testimony and correspondence shows there was but little 
change in the account during that time. The ninth finding 
(page 5) shows the indebtedness existed November 13th, only 

urteen days before the sales referred to, and on page 26 there 
a all the monthly balances, including the amount November 1, 
and toward the bottom of the same page is given all the trans- 
actiuns for November, thus specifically meeting this objection. 


VIII. 


This assignment is to the “sixth” conclusion of law and 
there does not appear to be any such conclusion in the record. 

Since noticing these assignments of error a copy of appel- 
lant’s brief has been received, in which only a few of the al- 
jeged errors are argued, and the first decision of the Supreme 
Couri of this Territory is criticised. On looking at the de- 
- cision it will be seen its force and scope is misapprehended in 
.thecriticisms. The trial judge had held Jones was bound to 
obey the telegram of November 13th, requiring him to sell 


~] 


securities he had and take others. The Supreme Court held he 
could not be forced to do this, and that the telegram was not 
divisible and could not be treated as a mere order to sell. If it 
could have been treated as an order to sell and credit the pro- 
ceeds, Jones would have willingly complied, for that was what 
he was urging Galigher to do. The Supreme Court has not at- 
tempted to find or settle any fact or facts, and counsel for ap- 
pellee have never consciously claimed that decision could be 
taken as a finding of facts, but that its force isto hold the legal 
effect of the telegram to which the trial judge had applied a 
most uncommon law, and thus enabled the appellant to recover 
damages as the effect of his erroneous ruling. It may further 
be noticed that appellee has never claimed the right to sell with- 
out an order for sale. When appellant declined to order sales, 
appellee made some saleg/at his own risk, and for one so made, 
when it turned out the stock went higher, the referee gave ample 
damages. 
C. W. BENNETT, 
Attorney for Appellant. 
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from the records of the Patent Office, and in this court to be pro- . 
duced as your honors may direct. 

That your orator, at the date of his said application for the letters 
patent aforesaid, was and for some time previously had been a co- 
partner with the said Henry B. Metcalf and William McCleery, the : 
three comprising a firm dving business in said Boston underthe = — 7 
name and style of the Boston Button Company; that within two 4 
years before the date of filing the said application in the Patent Office 
your orator, for the purpose of perfecting and reducing to practice 
his said invention, had applied and connected his improvements 
_ aforesaid to machines. belonging to the said firm, and after having 

thus practically demonstrated the utility and value of the said im- 

provements, continued to use them in connection with the machines 

of the said firm for his benefit and profit; that, as an incident and 
result of such use by your orator, the said Henry B. Metcalf and 

William McCleery, as members of the same firm, derived great bene- 

fit and profit therefrom, and in cunsideration thereof assented to and 

acquiesced in the application of the said improvements to the said 
machines at the expense of the said firm, but with an actual cost 
which was insignificant in comparison with the advantages accruing 
therefrom during the continuance of the said copartnership. 

That on the thirtieth day of October, 1880, after long prior efforts 

on the part of your orator, the said firm was finally dinnabeed by 3 

mutual agreement, and your orator conveyed to his said copartners 1% 

all his interest in the property and assets of every name oad Gatien “ 
of the said firm, but explicitly reserved his rights in and over the 
improvements afuresaid which had theretofore been attached to or 
connected with the machines of the said firm, in the words follow- 
ing, to wit: 
“And whereas certain machines, forty-eight in number, with a 
certain improvement.thereon, manufactured by said firm, 
3 have been and are now in use by said firm, and the said Met- 
calf and McCleery claim the right as members of said firm, 
by virtue of the manufacture and use by said firm of said machines 
with said improvements, to continue such use, and the said Wade 
reserves the right to deny such claim, therefore nothing in this sale 
and conveyance shall operate as an assent on the part of said Wade | is 
* to the right to use said improvements upon said machines, or as 
a ranting any rights for such use other than said Metcalf and Mc- 
~~ Cleery now have, whatever they may be, and nothing in this reserva- 
_ . tion shall be construed to lesson or impair any rights which the 
= _—« said Metcalf and McCleery may have to such use.” 
. That, notwithstanding any claim now asserted or since the dissolu- 
- tion of said firm set up by the said Henry B Metcalf and William 
- McCleery, they never in fact acquired any right whatsoever to the 
use of the said improvements embodied in the said machines, ex- 
* cept in conjunction with your orator as copartners in the same firm 
_- and only so long as the said copartnership continued ; that any and 
> all such incidental rights and privileges as they may have acquired 
and enjoyed during your orator’s use of the said improvements in 
convection with the machines of the said firm terminated with the 
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dissolution of the said copartnership, and that the right to use the 
improvements aforesaid -so embodied in the said machines did not 
in any sense belong to the partnership assets nor pass to the assign- 
ees of the property of the firm. 

That the sald enry B. Metcalf and William McCleery have been 
notified by your orator for a long time past, ever since his efforts to 
dissolve the said copartnership, and more especially and fully on the 
twelfth day of November, 1880, that he denied any and all right on 
their part from and after the said dissolution to use the improve- 
ments aforesaid embodied in the said machines or to derive any ben- 
efit or profit therefrom ; that such use was an infringement upon 
your orator’s exclusive rights granted and secured to him in and by 
the letters patent aforesaid, and that if they persisted therein he 
should prosecute them therefor. 

That the invention aforesaid for which the said letters patent were 
granted was and is of great value and importance; that ever since 

the date of the grant of the said letters patent your orator has 
4 been and still is entitled to the exclusive possession, exercise, 

and control of the said invention, and the public generally has 
acquiesced therein ; that the practice and employment of the said in- 
vention has been and will be of great advantage and profit to your 
orator, and that he would have derived still further and greater 
benefits therefrom but for the wrongful acts of the defendants, as 
hereinafter charged. 

That the defendants, well knowing the premises, but designing 
and contriving to injure your orator and to deprive him of the ben- 
efits, profits, and advantages arising and accruing from the exclusive 
possession, exercise, and control of the invention aforesaid, to which 
your orator has been and is justly and lawfully entitled, have, with- 
out the consent and against the will and protest of your orator, at 
Boston, in the said district of Massachusetts, since the thirteenth day 
of October, 1880, unlawfully and wrongfully used and caused to be 
used the said forty-eight machines or some of them, each of which 
embraced and embodied in its construction and mode of operation 
the invention and improvements, or substantial and material parts 
thereof, set forth and claimed in the said letters patent, and still 
continue so to do, in violation and infringement of your orator’s ex- 
clusive rights in the premises, but to what extent the defendants 
have so used the said machines your orator is ignorant, and prays 
that the defendants be required to disclose the same. 

That the defendants have been and still are deriving and receiving 
great gains and profits from their use of the said forty-eight machines, 
construcied as aforesaid, and from the embodiment and re 
therein of the invention and improvements set forth and claimed in 
the said letters patent, and: have thereby greatly damaged and in- 
jured your orator and prevented him from acquiring and deprived 

im of receiving the gains and profits to which your orator has been 
and is legally and equitably entitled by virtue of the exclusive rights 
granted and secured to him as aforesaid, and which he would have 
acquired and received but for the said wrongful acts of the defend-. 
ants. 
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_._.~: Bo-the end, therefore, that the defendants may, if they can, show 
ae wc Reto orator should not have the relief herein prayes and may, 
~ under oath and according to the best and utmost of their knowl- 
edge, remembrance, information, and belief, full, true, direct, 
5 and perfect answer make to the matters hereinbefore stated 
and charged, and that the defendants may be decreed to ac- - ‘ ® 
count for and pay over to your orator all such gains and profits as 
have and shall have accrued to them from the said unlawful use of 
© __ the invention and improvements or any substantial and material 
| __ part thereof set forth and claimed in the letters patent aforesaid, . 
- __ and that, in addition to the said profits to be so accounted for, the 
- defendants may also be decreed to-pay to your orator the dama 
which he has and will bave sustained by reason of the said violation 
and infringement of his exclusive rights aforesaid, and which this 
honorable court may assess or cause to be assessed, together with 
such increase thereof as your honors may see fit to adjudge. 
And that the defendants, their attorneys, agents, workmen, and 
» servants, may be perpetually enjoined and restrained by the decree 
> of this honorable court from directly or indirectly using or selling 
a the said machines or any of them so long as the same contain the 
said improvements, and from making, using, or selling any ma- 
chine or mechanism whatsoever embracing or embodying the in- 
vention or improvements or any substantial and material part 
thereof forth and claimed in the letters patent aforesaid, and 
that the defendants may likewise be restrained and enjoined to the 
same effect while this cause is proceeding to final order and decree, 
and that the defendants may be further decreed to pay the costs of 
this suit, and that your orator may have such other relief as the. 
equity of this case may require and as your honors may deem to be 
just and right. 

- May it please your honors to grant unto your orator not only a 
writ of injunction conformable to the prayer of this bill, and an 
_ dnterim injunction to the same effect until further order, but also a 

writ of subpoena directed to the said Henry B. Metcalf and William 
E24 eery,and commanding them to appear and answer unto this 
bill of complaint, and to do‘and to receive what to your honors shall 


 geem meet in the premises. 
. | WILLIAM W. WADE. 


+B. E. PERRY, 
- GEO. L. ROBERTS, 
a Complainant's Solicitors and of Counsel. 


6 Unrrep Srates oF AMERICA,| | 
: | District of Massachusetts, : 


Boston, in said district, on this first day of December, 1880, 
fsonally appeared William W. Wade, the complainant above 
amed, and made oath that he has read the foregoing bill of com- 
aint and ‘understands the contents thereof, and that the same is 
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on information, which he believes to be true. 


Before me— 
[sEAL. ] SAMUEL. W. CREECH, Jr., 
Notary 


On the eighth day of March, A. D. 1881, the following answer 


was filed by consent: 


Answer. (Filed by Consent March 8, 1881.) 


The answer of Henry B. Metcalf and William McCleery, defend- 
ants, to the bill of complaint of Wm. W. Wade, plaintiff. 


These defendants, respectively, by protestation, not confessing or 
acknowledging all or any of the matters and things in the said plain- 
tiff’s bill of complaint mentioned and contained to be true as the 
same are therein set forth and alleged, for answer to said bill of 
complaint, admit that on or about the twenty-sixth day of July, 1879, 
the plaintiff made application to the Commissioner of Patents of the 
United States for the granting of letters patent-to him for certain 
new and useful improvements in machines for making buttons, and 
that subsequently letters patent of the United States were issued to 
the plaintiff, numbered 228,233, dated the first day of June, 1880, 
granting to him, for the term of seventeen years from said date, the 
exclusive right to make, use, and vend the said invention through- 
out the United States and territories thereof. : | 

. The defendants, further answering, say that in or about the vear 
1870 the plaintiff and the defendant, Henry B. Metcalf, formed a 
partnership for the purpose of manufacturing and selling buttons, and 
thereafter, to wit, until the first day of January, 1875, did business 

together in Boston as copartners under the name and style 

7 of the Boston Button Company ; that after the formation of 
7 said partnership, to wit, Jan. 9, 1875, the plaintiff being then 
the owner of certain letters patent of the United States for improve- 
ment in buttons, dated March 23, 1869, numbered 88099; also of 
letters patent for machines for making covered buttons, dated April 
27, 1869, numbered 89450, assigned and conveyed to the defendant, 
Henry B. Metcalf, one-half of all his, the plaintiff’s, interest in said 
letters patent, said assignment being duly recorded in the Patent 
Office, at Washington, D.C.; that while the plaintiff and the defend- 
ant, Henry B. Metcalf, were doing business together as aforesaid 
there were made and applied to some of the machines owned and 
used by said partnership in the course of the business of manufact- 
uring buttons the improvements for which the letters patent. named 
in the plaintiff's bill of complaint were afterwards granted ; that 
said improvements were made and applied to said machines at the 
cost and expense of said partuvership ; that said machines, with said 
improvements, belonged to said firm,and were used and run by said 
firm in the ordivary course of its business for the use and benefit of 
said firm and with the knowledge and assent of the plaintiff. 


true of his own knowledge, except such matters as are therein stated 
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6 WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 


That subsequently, to wit, on Jan. 1, 1875, the defendant, Wm. 
McCleery, was admitted as a member of said firm, and thereafter- H! 
wards the plaintiff and both the defendants did business together as : 
copartners under the name and style of the Boston Button Company 
until the dissolution of said copartnership, as alleged in the plain- 
tiff’s bill of complaint, to wit, Oct. 30, 1880. a ; 

And these defendants say that at the time the defendant Mce- “a 
Cleery was admitted as a partner into said firm the plaintiff con- 
veyed to said McCleery thirteen-sixtieths (43) of the capital stock of 
said Boston Button Company, and agreed with said McCleery that 
he would not assent to any disposition of the letters patent Nos. 

88099 and 89450, above named, without the approval of said Mce- 

Cleery, and that said Wade would share with the said McCleery any 

income derived from said letters patent Nos. 88099 and 89450 in : 

oe tama to the respective interests of the said Wade and the said P 
cCleery in said Boston Button Company. 

That at the same time the said defendant Metcalf conveyed to the 

defendant McCleery one-thirtieth of the capital stock of said , 
8 Boston Button Company, with a like agreement as to the dis- “a 

posal of said letters patent No. 88099 and 89450 and the 2 
income to be derived therefrom. 

The defendants further say that at the time said McCleery became 
a — in said Boston Button Company said Wade and said Met- 
calf, by mutual agreement and with the knowledge of said McCleery, 1 
executed a paper conveying to said Boston Button Company full 
right of use of all privileges granted by letters patent numbered 
88099 and 89450. 

The defendants further say that at the time that said McCleery 
became a partner in said Boston Button Company as aforesaid the 
plaintiff and defendants mutually agreed that of the profits of the 
company division should be made as follows, to wit, said Wade was 
to receive one-quarter, said McCleery one-quarter, and said Metcalf 
one-half, being in the same proportion as their respective contribu- 
tions of capital ; and, furthermore, that, in consideration of services 
to be rendered as hereinafter stated, said Wade was to receive an 
annual salary of $1,500, said McCleery an annual salary of $1,500, 
and said Metcalf an annual salary of $300 ; that in consideration of } 
said salaries the members of said Boston Button Company under- 
took and agreed with one another as follows: The said Wade to 
devote his time and attention to the improving and developing of 
the machinery used by said firm and to devising new methods and rt 
machines for the use of said company in its business, said McCleery 
to attend to the general management of the business, and said Met- 
calf to render any assistance he might be called upon to render in 
the financial concerns of the firm. 

These defendants further say that at the time of the formation of 
the copartnership last named a portion of the capital stock of the 
firm consisted of certain machines used in the manufacture of but- 
tons, to some of which had been attached and connected, with the 
knowledge and consent of the plaintiff, the improvements named in oe je 
his bill of complaint ; that when the defendant, Wm. McCleery, was di 
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admitted as a member of said firm, he bought and acquired an in- 
terest in all of said machines as a part of the partnership property 
and in all the improvements connected with said machines and 
rights pertaining thereto. 
9 And the defendants further say that in the spring of 1876, 
in or about the month of May, said firm, with the full partic- 
ipation, knowledge, and consent of the plaintiff, determined to pro- 
cure thirty-four (34) additional button-covering machines; that the 
machines thus ordered were delivered in the factory of the Boston 
Button Company and placed in use from time to time, to wit, three 
on Sept. 11, six on Sept. 25, one on Oct. 16, of said year 1876, and all 
of the remainder prior to May, 1877, on all of which machines were 
the improvements mentioned by the plaintiff in his bill of complaint ; 
and the defendants allege that, as to the machines referred to in the 
plaintiff’s bill of rhcne, a as covered by aforesaid letters patent 
numbered 228,233, that not only the cost of construction, but also 
all the risk and incidental heavy expenses of experiment relative 
thereto, were borne by said Boston Button Company and not by the 
plaintiff, and that after said machines, with improvements thereon, 
were built they were all used in the regular work of the firm as 
partnership property for the use and benefit of said firm and with 
the full participation, knowledge, and cousent of the said plaintiff 
and without any objection whatever on his part until after the dis- 
solution of said firm. 

And the defendants say that the letters patent named in the 
plaintiff’s bill of complaint are invalid and null, because the in- 
vention and improvements therein named had been in public use 
in the United States for more than two years before his application 
9 og patent, to wit, by said Boston Button Company as afore- 
said. 

The defendants admit that at the date of the plaintiff’s application 
for the letters patent mentioned in his bill of complaint he was and 
for some time previous had been a copartner with these defendants, 
doing business with them in Boston under the name and style of 
the Boston Button Company ; but these defendants deny that it was 
within two years before the plaintiff filed his application and con- 
nected the improvements named in said letters patent to machines 
belonging to said tirm; but these defendants say that long prior to 
the two years preceding said application the plaintiff had applied 
said improvement to the machines of said firm, and the defendants 

eny that the — used said improvements for his now 

10 __ sole benefit and profit, or that said plaintiff ever claimed the 

right so to use them while a member of said firm, and they 

say that said improvements were made and applied at the cost and 

expense of the firm to machines owned by suid firm, and from the 

time they were so made and applied to the machines of said firm 

they were continually and to the date of the granting of said letters 

patent and a and with the knowledge and assent of the 
plaintiff, used for the benefit and profit of said firm. 

These defendants admit that on the thirtieth day of October, 
1880, the copartnership between the plaintiff and these defendants 
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was dissolved by agreement, and that the plaintiff conveyed to these 
defendants all his interest in the property and assets of every name 
and nature of said firm, including the good will, and that the plain- 
tiff reserved such right as he then had in and over the improvements 
attached to the machines of the firm as aforesaid, such reservation 
being in the terms and words and with the qualifications set forth 
in the plaintiff’s bill of complaint. 

These defendants deny that their right to use said machines, with 
the improvements aforesaid, terminated with the dissolution of said 
copartnership, and say that as said machines, with the improve- 


ments aforesaid, were constructed by said firm and at said firm’s ex- 


= with the plaintiff’s knowledge and consent, and were in use 
y said firm prior to the plaintiff’s application for a patent therefor, 
said machines, with said improvements and the right to use them, 
becume a part of the partnership property and passed to these de- 
fendants by the conveyance of the plaintiff above mentioned on the 
dissolution of said partnership. | 

These defendants admit that subsequently to the dissolution of 
said copartnership the plaintiff notified these defendants that he 
denied any and all right on their part, from and after said dissolu- 
tion, to use the improvements embodied in said machines, and 
claimed that such use was an infringement on the plaintiff’s exclu- 


sive right under said letters patent ; but the defendants say that such - 


notice was of no effect and could not deprive the defendants of the 
right already vested in them to use said specific machines with the 
improvements thereon. 
And these defendants deny that they have unlawfully or 
11 wrongfully used or are using any machines embracing the 
improvements contained in the plaintiff’s letters patent, and 
say that they have a right to use the specific machines mentioned 
in the plaiutiff’s declaration with the improvements thereon. 

All which matters and things these defendants are ready and will- 
ing to aver, maintain, and prove as this hunorable court shall direct, 
and humbly pray to be hence dismissed with their reasonable costs 
and charges in this behalf most wrongfully sustained. 

HENRY B. METCALF. 
| WILLIAM McCLEERY. 

HUTCHINS & WHEELER, 

Solicitors for the Defendants. 


District OF MASSACHUSETTs: 
Fesruary 24, 1881. 
This day before me personally appeared the defendants in the 
aforesaid answer named, who, being by me duly sworn, did de 
and say that they had read the aforegoing answer by them subscribed 
and know the contents thereof, and that the same is true of their 
own knowledge, except as to those matters therein stated to be on 
their information or belief, and as to those matters that they 
believe them to be true. 
[SEAL. ] WINSLOW WARREN, 
Commissioner of United States Circuit Court 
for District of Massachusetts. 
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ae the eighteenth day of March the following replication was 


Replication. (Filed March 18, 1881.) 


The replication of W. W. Wade, complainant, to the answer of 
Henry B. Metcalf and Wm. McCleery, defendants. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto, says that he will aver and 

rove his said bill to be true, certain, and sufficient in the 
12 aw to be answered thereunto, and that the said answer of 
said defendants is uncertain, untrue, and insufficient to be 
replied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in law to replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly prays as in and by his said bill he has magne A a 
i 


By his solicitors, GEORGE L. ROBERTS. 
B. E. PERRY. 
12a Final Decree and Appeal. 


This cause was thence continued from term to term to this pres- 
ent term, when publication of the testimony is had and the cause 
is set down for hearing and fully heard. On the twelfth day of 
April, A. D. 1888, the opinion of the court is given and the follow- 
ing decree is entered : 


Decree. April 12, 1883. 


And now, to wit, April 12, 1883, after due deliberation thereon 
had, it is ordered, adjudged, and. decreed that the bill of complaint 
in this cause be, and the same is hereby, dismissed with costs, taxed 
at two hundred and ninety-three dollars and forty-eight cents. 

From. this decree the complainant in open court claims an appeal 
to the Supreme Court of the United States and gives good and suffi- 
cient security that he will prosecute his appeal to effect and answer 
all damages and costs if he fails to make his plea good, and said 
appeal is allowed. 


A true record. 
JOHN G. STETSON, Clerk. 


13 The following is the evidence used at the hearing of said 
cause before said circuit court, namely : 
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Evidence for Complainant, Taken Pursuant to the Sixty-Seventh Rule of 
the Supreme Court of the United States, in Equity, as Amended, before 
me, Winslow Warren, Special Examiner. 


Boston, Nov. 28, 1881. 


Present: Baxter E. Perry, Esq., and George L. Roberts, Esq., of 
counsel for complainant; Henry C. Hutchins, Esq., of counsel for 
defendants. 

Counsel for complainant puts in evidence letters patent of the 
United States No. 228,233, dated June 1, 1880, and granted to Wil- 
liam W. Wade for “ improvements in machines for making buttons.” 
Same is marked for identification “ Exhibit Complainant’s Patent in 


Suit.” 
Deposition of William W. Wade. 
| Boston, Nov. 28, 1881. 


Direct examination by GeorGE L. Roperts, Esq., of counsel 
for complainant: 


Int. 1. What is your name, age, residence, and occupation, and 
are you party eee in this cause ? 

Ans. William W. Wade; age, sixty-two; Medford, Mass.; ma- 
chinist and manufacturer; I am the party complainant in this 
cause. 

Int. 2. Of what are you a manufacturer and how long have you 
been practically engaged in that business ? 

Ans. Manufacturer of buttons; have been engaged in it twenty- 
odd years, most of the time. 

Int. 3. Are you the William W. Wade named as the inventor and 
patentee in the patent No. 228,233, of June 1, 1880, marked “ Ex- 
hibit Complainant’s Patent in Suit?” 

Ans. I am. 
14 dnt. 4. Have you here present a model representing the 
construction of the machine and its several parts described 
in this patent; and, if so, will you please produce it? 
Ans. I have. I produce it. 


(The model produced is put in evidence and marked “ Exhibit 
Complainant’s Model.”) 


Int. 5. This patent contains the following statement in the speci- 
fications: “ My present invention consists of certain improvements 
upon the machine invented by me, and for which letters patent 
were granted to me April 27, 1869, by means of which improvements 
certain defects are remedied and the machine made more effective 
and less liable to disarrangement.” To what extent had you used 
the machine which was the subject of your former patent of April 
27, 1869, when you began to experiment with the view of improv- 
ing it to cure its defects and to make it more effective and less liable 
to disarrangemeut, as stated in the patent in suit ? 

Ans. I had used it to the extent of making plain buttons, and had 
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six or eight machines in use. I had twelve altogether, but think 
six or eight were in use. I think I had used them three or four 


years. 
(Counsel for complainant puts in evidence certified copy of letters 


atent No. 89450, dated April 27, 1869, and granted to William W. 
Vade for “ machine for aking covered buttons,” and the same is 


marked “ Exhibit Complainant’s Old Patent of 1869.” 


Int. 6. In your patent in suit there is specified as entering into 
the combination recited in the first claim thereof “The detent or 
pawl d, upright shaft d‘, lever @?, flexible lever d', vibrating plate 0', 
provided with projection 5‘ and depression 8°, link ¢, sliding bar c', 
pitman c*, strap ¢, and compound eccentric c’ ct.” What are the 
offices performed by these several parts and how do they differ from 
the organization of the machine built under the old patent of 1869, 
and what practical advantages are attained by the combination just 
specified ? 

Ans. The eccentric c’ c*, being attached to the shaft, gives motion 
to the pitman ¢, that gives motion to the sliding bar c'; by the means 
of the link c moves the vibrating plate b', that moves the paw] 8”, 

which is attached to the vibrating plate b?; engages the ratchet 
15 wheel 5, which is attached to the upright shaft d‘, which is 

securely fastened in the plate A’, in which the bed dies, so 
termed, are fixed; the flexible lever d' engages with projection 4* upon 
vibrating plate b'; when that engages with this projection upon the 
vibrating plate it moves upright shaft d‘, upon top of which is fixed 
the detent d, and at a given time in the operation of the machine 
brings the detent to engage in some notches in the plate A’,engaging 
in that notch holds it securely in that plate while it is at rest. The 
old machine contained a disk about four and a half inches in diam- 
eter, and was used both to move and to lock the plate A’. The present 
detent engages with a plate twelve inches in diameter. The advan- 
tuge of the present locking arrangement is that it engages with a 
larger periphery, and is consequently more accurate, as the detent 
engaging with the small disk any defects in its construction, in its 
divisions, more than doubled on the plate which contains the bed 
dies which are required to work very accurately in order to engage 
with the piston dies. The detent upon the old machine engaged 
with the small disk referred to, and was held in its place by a spring 
which bore constantly upon the detent. The present arrangement 
is what I term a flexible lever, so constructed as to bear only at the 
proper time on the plate A’—perhaps I should sav so as to cause the 
detent to bear upon the large plate marked A’. This flexible lever or 
some other mechanism became necessary in consequence of remov- 
ing the detent from off the small wheel below the bed of the ma- 
chine and placing it above, so as to engage with this plate A’. 

Int. 7. When you set out to improve the old machine what was 
the main object which you had in view ? 

Ans. The main object was to make what we term compound but- 
tons, iozenger-shaped buttons, and other thick-edged buttons. 

Int. 8. You have mentioned the fact of greater accuracy attained 
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by the improved arrangement, whereby the detent d engaged with 
notches in the periphery of the revolving plate A’, which carries the 
dies, and which you say is some twelve inches in diameter, as 
compared with the arrangement in the old machine, wherein the 
detent engaged with notches in the periphery of a plate, about four 
and a half inches in diameter, underneath the bed of the ma- 
16 chine. How important was this change for securing greater 
accuracy of locking for the purposes of making compound 
buttons ? 

Ans. I should say it was of the very first importance ; it was the 
very virtue of the machine; it was absolutely necessary; it was be- 
cause in making a compound button we have to use a compound 
die, one piece of which is projected through what we term the shell 
of the button so closely as to admit only the thickness of a very thin 
piece of cloth—sometimes silk. If it did not pass accurately down 
through this hole in the shell and carry the edges of the cloth with 
it the button would not be constructed, or properly constructed. 

Int. 9. You have mentioned the further fact that in the old ma- 


' chine the detent which engaged with the notches upon the four and 


a half inch plate below the bed of the machine was constantly borne 
upon by a spring. Will you now state the practical advantage of 
the improved arrangement described in the patent in suit attained 
by the use of the lever d? acting in conjunction with the flexible 
lever d', which devices enter into the combination here under con- 
sideration. 

Ans. The advantage first is that it removes all the friction which, 
in consequence of causing the detent to engage with this large plate, 
would be very much increased over the friction upon the small 
plate. The old detent upon which the spring bore all the time was not 
durable; the springs could not be made durable. The large plate A’, 
into which the detent engages, is left free to assume its position, the 

ressure being brought upon the detent by means of the flexible 
ever d' was made to enter the notches of the plate just at the time 
of its coming to rest. 

The detent, instead of bearing constantly upon the plate, is kept 
away by lever d®, engaging with the vibrating plate 6', until just at 
the time when it is wane to fall into the notch to lock the plate. 

Int. 10. What effect would the drag of the detent upon the 
riphery of the notched plate between the notches tend to have under 
the tension of such a = mI as was in the old machine upon the 
accuracy of position taken by the bed dies? 

Ans. I do not know that it wouid prevent its accuracy, provided 
sufficient power was applied to bring the plate into its proper place. 

. The detent could not be allowed to drag upon the periphery 
17 _— of this plate, because there are other notches in this plate 
which are used for another purpose. The detent would drop 

into those if allowed to drag upon the plate. 

Int. 11. With the understanding from your description that the 
old machine had a detent performing in some respects the offices of 
the detent d of the patent in suit, but located underneath the bed of 
the machine and engaging with notches in a plate specially pro- 
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vided for that purpose, of nearly one-third the diameter of the bed 
die plate A’, will you please refer to the enumeration of devices en- 
tering into the combination recited in the first claim of the patent 
in suit and specify which of them were not contained in the old 
machine? 

Ans. The upright shaft d‘, lever d?, flexible lever d', projection 5+, 
compound eccentric c c*. 

Int. 12. You specify the compound eccentric c c‘ as not being in 
the old machine. How were the link c, sliding-bar c', and pitman 
ce of the old machine moved ? 

Ans. They were moved by a common eccentric—single eccentric. 

Int. 13. What special advantages are attained by the employment 
of the compound eccentric? 

Ans. We are enabled to shorten or lengthen the movements of 
the parts which actuate or move the bed die plate with the greatest 
possible accuracy. It was very desirable to move this die plate, 
which has an intermittent motion, as slowly as possible in starting, 
and also in coming at rest. [ost motion upon the old single eccen- 
tric was necessarily provided in order to provide for the wear of the 
different connections in this mechanism; also the motion given to 
the bed die plate A’ would be so sudden as sometimes to jar off the 
parts placed in the die. ; 

Int. 14. I will now call your attention to the combination recited 
in the second claim of the patent in suit, which embraces “ the piston 
E and partible die carried thereby, with mechanism to separate the 
parts of said die when required and hold the same asunder.” Will 
you please explain the construction and mode of operation.of the 
devices here pointed out? 

Ans. The piston E is a piston provided to carry a partible die to 

co-operate with the dies. The partible die consists of two 
18 pieces, the one of which we designate a clearer, which is made 
hollow, a separate piece being put into that hollow clearer. 
Into that piece which is put in we put a piece running out through 
a slot made in what we term the clearer, so as to connect a bar run- 
ning from that parallel with the piston upwards, and engages with 
a double cam, which alternately engages with the bar running up- 
wards, forcing the centre piece below the clearer, the lower end of 
it, holding it projected below until released by the next upward 
movement of the piston which turns this cam, so as to bring the 
depressions in this cam directly over this bar. 
nt. 15. If you have here present such a partible die adapted for 
practical use will you please produce it and explain somewhat more 
clearly the action of its severa] parts in connection with the co-oper- 
ating bed dies to form a compound button ? 

Ans. I have a compound partible die here, the outside of which 
we term the clearer, containing a slot, a centre piece with a square 
bar running outward through the clearer, a depression in the end to 
receive the rod which runs up to connect with the cam. The centre 
piece of the die will project itself forward by its own weight unless 
obstructed ; in that case the cam above will project it forward by 
means of the rod. A compound button is composed of seven parts 
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or more. The partible die is used for the purpose of making the 
cover in two parts or setting in what we term the centre cover, the 
piece in the centre cover. To make this we make a cover with a hole 
in the centre; we also make what we term a shell with a hole in the 
cengre, which is considerably larger than the hole in the cover; we 
also make a smaller cover, which is larger than the hole cut in the 
cover; also another shell, which is prepared to fill the hole in the 
shell tirst named. We first take the ring shell, place that upon the 
bed die provided specially for it (marked “a®” in the patent in suit). 
Directly above that ring shell we place the annular cover in a recess 
provided for it, so that the boles in the annular shell and the annular 
cover come directly over each other over the shell. The hole in the 
annular cover being considerably smaller than the hole in the shell, 
it is then in condition to be operated upon by the compound piston 
die. The operation of the piston die as it descends carries the centre 

piece down through the hole, the hole in the ring cover being 
19 considerably smaller than the hole in the ring shell, the 

centre piece of the compound die striking directly upon the 


‘cover, which projects in over the hole in the ring shell, carries the 
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edge of the cloth down through the hole of the ring shell, the cen- 
tre piece being long enough to pass clear beyond the cloth which 
is carried down through the ring shell. In that condition it is 
taken off from the bed die provided for it and carried forward to 
the next co-operating die by means of the center piece, which has 
been forced through the hole snugly ; it then co-operates with the 
other bed die (designated as a' in the patent in suit), the lower part 
of the button, the eye part, being previously formed in the die a’. 
Upon the top of the lower part of the button is placed a centre shell, 
and on top of this shell is placed a centre cover, when the piston 
die is brought at rest directly over or on the bed die a'. While the 
piston is at rest upon this die we raise the centre part of the bed die 
a' carrying up these parts, also the centre piece of the compound die, 
until the centre cover and centre shell is forced upward and through 
the annular shell and cover to any desired height; then the piston 
a = raised off, the plate is rotated, and the button is left in 
the die. 

Int. 16. The second claim of the patent in suit now under con- 
sideration refers to “mechanism to separate the parts of said die 
when re{uired and hold the same asunder.” At what stages of the 
operation of making a compound button,in the manner you have 
just described, are the parts of such die required to be separated 
and held asunder, and at what stages are they required to be not 
so separated and held? 

Ans. They require to be separated and held asunder just pre- 
vious to its co-operation with bed die a?, upon which the ring shell 
and cover are placed ; then they are required to be released from 
this holding asunder just previous to its cu-operation with the bed 
die a',in which the button is finished. 

Int. 17. Have you any samples of compound buttons made by 
the employment of such partible die as is described in the patent in 
sult, the construction and operation of which you have just ex- 


=<" erence: A Nie A. can ts a ee 
” a 


. > 


———") 


“>, 


meta CB. ay, titi. ae Oem we 
~. 
La 


—- 


. j =a ‘ : a oe ee ee oe le. ti ee 
4 i a © i. fe er ae ee ee Ce ee ee adi = * me es "" . ™ 


WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 15 


plained ; and, if so, will you please gee them, and along with 
them a sample of simple buttons, such as the old machine was capa- 
ble of making? 
Ans. I have, and produce them, both compound and sim- 
20 ~=pile. Theseare suteples of plain buttons. (Counsel puts them 
in evidence and they are marked “ Complainant’s Exhibit 
Plain Buttons 1 and 2,” respectively.) Here are a couple of com- 
pound buttons. (Counsel puts them in evidence and they are 
marked “Complainant’s Exhibit Compound Buttons 1 and 2,” re- 
spectively.) The Exhibit Compound Button 1 was made with a 
partible die like the one I have produced. (Counsel for complain- 
ant puts in evidence the partible die referred to, marked “ Com- 
plainant’s Exhibit Partible Die.”) Exhibit Compound Button 2 
was made by a partible die, the acting faces of which were of differ- 
ent shape from those of the Exhibit Partible Die. 

Int. 18. Did the old machines which were constructed under your 
patent of April 27, 1869, contain any partible die such as you have 
described for making compound buttons up to the time you began 
to experiment with the View of improving them for the purposes 
set forth in the patent in suit? 

Ans. They did not. 

Int. 19. The third claim of the patent in suit specifies as enter- 
ing into the combination therein referred to “an upright spindle, i, 
arm 7, spring 7@, arm 7‘, attached to said spindle i, die plate A’, 

rovided with notches a°, lever 7! 7®, cam r, piston E, and sleeve ), 
Leoine lug 7°, whereby sleeve 7 is lifted from off the bed die at the 
proper time to leave the finished button upon the die.” Will you 
explain this mode of operation by which the sleeve j is lifted off 
from the bed die, and the means employed for doing it, and state 
what importance the contrivance has in the formation of buttons? 

Ans. It was found that in the old machine that a button of any 
considerable thickness of edge in the finishing process, which we 
term pressing it, would force it so far into the upper die that mean- 
time the clearer or centre piece of the die, being raised in advance 
of the outside, operated as a suction to hold the button into the 
upper die, so that when the outer die was raised it would take the 
button up with it and carry it forward onto the next bed die; to 
obviate this difficulty the lifting device was constructed. The first 
device was the means of holding the outward die at the extreme 
height to which it was raised by what we call a pressing cam; then, 

by means of making the outer die somewhat bell shaped on 
21 the inside at its lower end, we were enabled to make buttons 

that were not exactly flat. Buttons that had any thickness 
of edge, particularly a square edge, it was found necessary to raise 
the outer die so far as to allow the centre piece of the die, or clearer, 
as we term it, to be the last to leave the button on the ascent of the 
piston, which carried the outside die along with it about half the 
distance of the ascent of the piston; to accomplish this purpose it 
seemed to be necessary to connect some mechanism with the main 
shaft, as the main shaft was in motion while this die was at rest. 

To accomplish this purpose I put a cam, r, upon the shaft. I then 
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made a double lever, i! i, one end of the lever projecting out under 
spindle i, upon the top of which I placed an arm, «, to engage upon 
a lug, 7, on the sleeve 7. As this arm only wanted to operate upon 
thie lug at each alternate bed die, it was necessary to give it a swing- 
ing motion and at the same time an upward motion. The swinging 
motion was obtained by a spring, 7, so arranged as to keep the arm 
@ resting upon the bed die plate A’. Into this bed die plate A’ I 
seuivided. depressions or notches a®, so that just at the time when the 
piston dies are resting upon the bed die the arm 7¢ on the upper end 
of the spindle i would swing under the lug #, in sleeve J, at the same 
time that the arm 7? entered the depression a® made in the bed die 

late A’. The cam ron the shaft G being adjustable on the shaft 

y means of a set-screw, I was enabled to set the cam so as to operate 
upon this mechanism and lift the outer or covering die or sleeve j 
off from the finished button the next movement after it was finished 
and just before piston E began to rise. 

Int. 20. Have you here an outer die or sleeve, such as you have 
just described, belonging to a working machine; if so, will you please 
produce it? 

Ans. I have and produce it. 


(Counsel for complainant-puts it in evidence, marked “Complain- 
ant’s Exhibit Die Sleeve.”) 


Int. 21. Does the Exhibit Partible Die, which you have heretofore 
produced, fit the outer die, Exhibit Die Sleeve, so that when the 
former is introduced concentrically into the latter the whole forms a 
compound working die; and, if so, will you state further whether 
the offices of such a die sleeve confine it to co-operation with such a 

partible die? 
22 Ans. It does so fit the outer die, Exhibit Die Sleeve. The 
die sleeve is used in connection with the partible die ora 
plain die. 

Int. 22. Have you a plain button with edges so thick as to require 
for successful working a sleeve die having the mode of operation 
which you have described in connection with the devices mentioned 
in the third claim of the patent in suit? 

Ans. I have and produce it. 


(Counsel for complainant puts it in evidence, marked “Complain- 
ant’s Exhibit Plain Button 3.”) 


Int. 23. Which of the other buttons already put in evidence re- 
quire for their successful manufacture the like means and mode of 
operation 7 

Ans. Both of the Exhibits Compound Buttons 1 and 2. 

Int. 24. Did either of the machines which you had constructed 
under your old patent of April, 1869, up to the time you began to 
experiment for the purposes of improving the same, as set forth in 
the patent in suit, contain an outer die or sleeve having the mode of 
operation which you have described in connection with the devices 
mentioned in claim three in the letters patent, or were such old 
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machines capable of successfully making plain buttons with edges of 
substantially the thickness of that of Exhibit Plain Button 3? 

Ans. The machines did not have such outer die or sleeve having 
the mode of operation described. Such old machines were incapable 
of successfully making plain buttons with edges substantially of that 
thickness. 

Int. 25. I now call your attention to claim four of the patent in 
suit, which specifies the following devices as entering into the com- 
bination therein referred to: “The die plate ‘A’, plate gq, series of 
sliding plates m, each plate having an opening, o, and a pin, m’, in 
combination with lever n, roller p, and piston E’.” Will you state 
what offices the devices here enumerated have and what result they. 
effect by their combined action ? : 

Ans. The series of sliding plates m, with an opening, 0, was made . 
to take the place of separate rings by which we performed the same 
operation, so far as making a certain button was concerned. These 
rings were made with openings same as opening o in the sliding 
plates for receiving the paper filling of the button. These rings had 

to be filled, taken by the hand and put onto the bed die a! by 
23. —_—sone of the operators, and taken off after having passed under 

piston die F’, which isin piston E’. Sliding plates m were 
made to operate automatically, saving not only these two operations 
of putting the rings on and taking them off, but the rings were ex- 
ceedingly liable to be put on a little out of place, the rebate, or set 
edge as we call it, being nearly filled with a piece of cloth which we. 
call tuft or shank, in which case the die would catch the ring under 
it on its descent, often stopping the machine abruptly; also bruis- 
ing the ring or die, causing more or less delay of the machine. By 
means of these sliding plates m and their openings 0, into whic 
paper fillings were inserted, as these operators were relieved from 
manipulating these rings, thereby enabling them to supply the ma- 
chine with a greater number of parts belonging to the button in a 
given time. This enabled us to make a large number of buttons 
more per day. The lever n was attached to the frame and allowed 
to swing loosely, the lower end held out by a spring so as to pass 
the inside of the pins m' on the plates m, when the bed dies came 
at rest immediately under the piston, with the plate m directly op- 
posite the piston die. The piston E’ contains a roller, p. The lever 
n being so constructed as to allow the roller p as the piston descends 
to move the upper arm of the lever outwardly, and being opposite 
the axis upon which the lever is held, causes the lower end of the 
lever to swing towards the piston die F’, engaging with the pin m! 
which is in the sliding plates m, causing it to move under the die. 
just far enough to let piston die F’ pass down its descent through 
the opening o in the plates m, the ascent of the piston E’ releasing 
the lever and allowing the plate m, by means of a spring underneath, | 
to return to its proper place. 

Int. 26. The patent in suit describes a series of sliding plates, m. 
If there is any variation between the patent and the model, please 


point it out. 
3—163 
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Ans. The model contains but a single sliding plate, which is a 
fac-simile of each of the plates of the series. 

Int. 27. Did the machines built under the old patent of April 27, 
1869, contain any such sliding plate or plates before you began to 
experiment for the purpose of improving the same as set forth in 


the patent in suit? 4 
Ans. They did not. 
24 Int. 28. In the fifth claim of the patent in suit there is 


specified, in addition to the devices recited in the fourth 
claim, a “ yielding block, n', enclosed in a frame which is rigidly 
attached to the upright B’.” What is the particular office of the 
yielding block n' ? 

Ans. The office of the yielding block n' was to avoid accident to 
the lever n'. Before the yielding block was invented the lever n! 
was attached rigidly to the upright frame B’. In the event of any 
dirt or any obstruction to the bed die A’, with which this general 
mechanisin operated, that it did not return to its place after having 
been raised to finish the button, it would prevent the sliding plate 
m from being carried forward; the result of which would be the 
breaking of the lever n', the yielding block, as it is termed, is left 
free to move, only being held by a spring, n?, efficiently strong to move 
the plate under all ordinary circumstances, so that if the piate m 
could not be brought into place as the piston E’ descended, the upper 
arm of the lever n would be thrown outward and the die would pass 
along without injury; the next upward movement of the piston and 
rotation of die bed A’ would release lever n!, and it would assume 
its natural and normal position without injury. The obstruction, 
whatever it might be, could be removed before it was required to 
operate again. 


(Adjourned.) — 


Dec. 16, 1881. 


| 
Int. 29. The sixth claim of the patent in suit refers to “the de- | 
vice for alternately holding in a fixed position and releasing the 
spindle g of the piston die E,” etc. What part of the compound | 
die is operated and controlled by this holding in fixed position and 
releasing alternately the spindle g here referred to, and at what , 
stages of operation in making the button are these acts performed ? 
Ans. The spindle g is connected by means of a screw pin to the : 
yore mal of the die, and is held in an extended position while co- | 
operating with bed die a?, and is released when co-operating with ¢ 
bed die a'. The outer part of the die to which I refer is Complain- - 
ant’s Exhibit Die Sleeve. 
Int. 30. Explain a little more fully what you mean when you say 
it is held in an extended position while co-operating with bed die | 
a*, and what part of the button is then formed. i 

Ans. Upon die bed a? is placed the upper part of the button. 

25 ~~—=sC@FFirsst, we place — the centre of this bed die the iron part 

technically called the shell, immediately upon the top of that 

the cover in a recess formed in this die a?, the shell being of suitable 

size to fill, together with the cover, this die sleeve mentioned, so 
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that when held in a fixed or extended position the piston descends 
and co-operates with bed die a* to force itself down over the cover 
and shell. The centre piece of die a’, being fixed or stationary, forces 
the cover and shell into this die or sleeve sufficiently tight to be 
taken up and carried to the next die on the ascent of the piston, 
where it co-operates with bed die a', in which the bottom part of 
the button has previously been formed. 

Int. 31. Now explain the mode of operation which takes place 
when the die sleeve carrying the top part of the button co-operates 
with the bed die a', containing the bottom part of the button. 

Ans. After taking the cover and shell off of bed die a? and car- 
rying it to bed die a' other mechanism is brought to bear upon the 
centre portion of bed die a', forcing it upward and co-operating with 
the upper part of the die sleeve with sufficient force to carry the 
cloth which is projected in previous to this centre piece being raised 
and putting the button together and firmly closing the upper part 
or shell, bending the rim of the part technically called the shell 
over the collet or lower part to bind the whole together and com- 
plete the button. ! 

Int. 32. During this co-operation of the finishing dies, of which 
the bed die a’ forms the lower part, is the die sleeve still fixed in 
position or released ? 

Ans. Released. 

Int. 33. Why ? 

Ans. That the outer part of the die may be raised up to the proper 
point to conform with the shape of the button. 

Int. 34. And what part of the upper die performs the office of co- 
operating with the lower die a! to close the edges of the shell upon 
the collet and finish the button ? 

Ans. Both the outside and inside of the upper die, when brought 
into its proper place, form an exact mould into which the button is 

forced by mechanism which raises the bed die a', which forces 
26 the button into this mould form by these dies to give the 

desired shape to the button, this shape being given by forc- 
ing the shell or turning the shell—the edge of it—over the collet or 
lower part in a proper manner. 

Int. 35. The exterior part of the bed die a®, which is annular in 
form, appears by the model to be capable of yielding downward 
against the tension of a spiral spring, while its cylindrical core ap- 
pears to be rigid. On the other hand, the annular part of the bed 
die a' apnears to be incapable of yielding downward. Is this the 
mode of construction of the machine described in the patent in 
suit? 

Ans. It is. 

Int. 36. Then, if I understand you correctly, when the die sleeve 
of the upper die, which is attached by its screw pin to the spindle 
g, co-operates with the yielding annulus of the bed die a? it is fixed 
in position, but when this die sleeve co-operates with the unyielding 
annulus of the bed die a! it is so released as to yield itself. Is this 
your meaning? 

Ans. It is. 
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Int. 37. The sixth claim of the patent in suit enumerates the fol- 
lowing elements as constituting the device for alternately holding 
in a fixed position and releasing the spindle g, namely, arbor e, 
ratchet e', oscillating chock ¢’, its spring and pawl e*. Will you ex- 
plain the mode of operation of these contrivances ? 

Ans. The oscillating chock is suspended upon a pin and allowed ¢ 
to vibrate on the same, so that.at each alternate motion of the piston 
E the lower end of the chock may be allowed to swing directly over 
tlie upper end of the spindle g. This fixes the spindle g in the fixed 

ition alluded to, so as to force the die attached to its lower end 
regret of screw pins down on the bed die a?, forcing the annular 
part down. The centre part or core, being rigid by this operation, 
forces the upper part of the button practically up into the upper die. 
The next em motion of the piston E brings the ratchet e' into 
connection with the pawl ée?, which is fixed upon the frame B, the 
awl causing the arbor e to turn one-quarter of a revolution, thus 
nal te the full part of the arbor e, which is in the slot of the piston 
E, against the chock e’, thus swinging the lower end of the 
27 ~~ ‘chock off from over the spindle g, leaving it free to be thrown 
up while co-operating with bed die a', which finishes the 


bution. 
Int. 38. What keeps the spindle g and the die sleeve attached to 
it down, while allowing it to yield upward when the chock is away 5 


from its head ? 
_- Ans. A recess is formed in the piston E eriough larger than the 
spindle g to admit of surrounding the spindle g with a spiral spring 
resting upon the lower end or head part of spindle g, the other end 
resting against the piston itself. Sufficient tension given to the 
spring will keep the die down in its place. 

Int. 39. What is the office of the spring mentioned in claim sixth 
as belonging to the oscillating chock ” 

Ans. Spring f is made to bear upon the oscillating chock so as to 
hold it upon the arbor e, that portion of it contained within the slot 
or piston FE being made of suitable form to give the desired oscilla- 
tion to this swinging chock. ° 

Int. 40. Did the old machines, built under your patent of 1869, 
contain means for alternately holding in fixed position and releas- ° 
ing the sleeve of the piston die used for making simple buttons; and, 
if so, how did such means differ, if at all, from those which you 
— explained in connection with the sixth claim in the patent in 
suit 

Ans. The old machines eontained the means of holding in a fixed 

iti6n and releasing the spindle g or the die sleeve, but differed 
rom the present. In the place of the present oscillating chock was 
a cylinder into which notches were cut at given points, so that by 
means of the ratchet e' and pawl ¢ they were brought into position 
over the spindle g that it might be released at a-proper time by 
pushing the upper end of the spindle up into the notches, the outer 
periphery of this cylinder holding the dies mentioned in an ex- 
tended or fixed position. 

Int. 41. What practical advantages are attained by the use of the 
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ae chock mentioned in the sixth claim of the patent in suit 
instead of the notched cylinder contained in the old machine? 

Ans. In the case of the cylinder where the piston dies were co- 
operating with the bed die a! the upper end of the piston g was 

forced upward into one of the notches of this cylinder in 
28 order to release the upper die. In the use of this cylinder, 

the notches being on Doth sides of the piston g when it was 
forced up, the chock could not be revolved antil the piston or spindle 
g had passed down below the outer periphery of this revolving or 
cylindrical chock. In practice the inner part of the piston die, to be 
a perfect working die, had to be made to fill the ania orsleeve, and 
was not perfect unless it did so fill. In its practical working dirt, 
lint, or whatever came from the parts of which the button was com- 
posed, would work itself into this die and prevent the spring which 
surrounds the spindle g from throwing it down certainly, the spring 
being a light one which it required in that case, the spindle g not 
having left this slot, the chock in its attempt to revolve would come 
in contact with spindle g. The upward motion of the piston being 
positive, the one é co-operating with the ratchet being also rigidly 
uffixed to the frame B, as it could not revolve the chock, something 
must necessarily break or be displaced. In the present oscillating 
chock, it being thrown out on the one side of the spindle, relying 
in no ways upon the revolution of the arbor e, no harm results to 
the machine in any way from the disarrangement spoken of by dirt 
or the some-time bruising of the centre piece or clearer of the upper 
die. 

Int. 42. You have explained the construction and operation of 
the compound piston die or partible die in connection with the 
mechanism referred to in the second claim of the patent in suit. 
The seventh claim of this patent specifies as being in combination 
with the centre piece h of such compound die the following devices, 
namely, arm h!, bar /? arbor e, cam kh‘, ratchet e'. Will you 
explain the operation of these devices in connection with the centre 
piece h of the compound die ? 

Ans. In the construction of a compound button this device be- 
comes necessary; it is necessary to hold the centre piece of the 
partible die in an extended and fixed position at the same time that 
the outer part is held in an extended and fixed 2 by spindle 
q, so that at the same time that the outer part of the die sleeve co- 
operates with bed die a? and forces itself down around the cover and 
shell, the cover and shell of the compound die being properly pre- 
pared, the centre piece of the partible die can be Pree down through 

the shell and also the cover, carrying a certain portion-of 
29 the inner part of this cover along with it, then co-operatin 

with the bed die a', in which the lower part of the button had 
been formed, and into which had been placed the centre portion of 
the top part of the button, the latter might be pushed by the vield- 
ing motion given by the centre piece of this die alluded to up to or 
through the annular shell or cover. To accomplish this purpose the 
bar h! was fixed in the centre piece of this partible,die, and extend- 
ing out through both this portion of this partible die and the sieeve 
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for the purpose of making suitable connection with a cam, h*, which 
is fixed upon the end of the arbor e outside of the piston E and op- 
posite to the rachet ¢', this cam being so placed upon this arbor as 
to alternately hold and release the centre piece to which h' was 
attached, the connection being made by a bar h?, the lower end rest- 
ing upon the bar h', or in a recess made in the bar h', and extend- 
ing upward and being of a suitable length to co-operate with the 
cam hf, 

Int. 43. You have now explained the improvement of your 
machine for making buttons as set forth in the patent in suit in 
respect to the following features, taking them in the order mentioned 
hy the several claims, viz: First, the improved means for rotating 
and locking the die plate ; second, the partible die, adapted for the 
manufacture of compound buttons ; third, the means for stripping 
the sleeve of the piston die from buttons with thick edges; fourth, 
the sliding plates, for putting in the filling of the buttons ; fifth, the 
devices for preventing breakage of parts which operate such sliding 
plates ; sixth, improved means for alternately fixing and releasing 
the piston die sleeve ; and, seventh, devices for operating the centre 
piece of the compound die. When did your experiment end which 
resulted in the embodiment of all these improvements in practical 
form, so that the machine was organized completely, as described in 
the patent in suit? 

Ans. This occurred some time in 1878. 

Int. 44. What were among the last things which you introduced 
into the machine in the course of these experiments, and when were 
they so introduced ? 

Aus. Without reference to the description of the patent, there was 

the mode of operating the sliding plates with safety, which 
30 ~— consists of the arrangement of the parts which allows the lever 

n to yield rather than break in case of accident or the collec- 
tion of dirt in the sliding plate m, by which it was prevented from 
coming into its place ; also the mechanism which was made to oper- 
ate the detent d, which consists of what I term a flexible lever. 
These were two things among the last. They were introduced, one 
of them in about—I couldn’t tell when they were perfected ; might 
have been December, 1877, or might have been January, 1878— 
one of them might have been and probably was later than that; I 
could not fix the date at which they were finished. 

Int. 45. Please now refer to the patent in suit and state in which 
of the claims you find specified as entering into the combination 
therein respectively mentioned the devices referred to in your last 
preceding answer. | 

Ans. I find the flexible lever d' in claim one; in claim five the 
levera@ and yielding block n'. ; 


Direct examination continued by Baxter E. Perry, Esq., 
of counsel for complainant: 


Int. 46. State with whom, if any ove, you were a copartner at the 
date of your application for letters patent in suit, and what was the 
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firm name or style, and where was its place of business, and how 
long had such copartnership, if any, existed. 

Ans. With Henry B. Metcalf and William McCleery ; firm name 
or style was the Boston Button Company ; place of business, 88 Pur- 
chase street, Boston; the copartnership had existed since 1875. 

Int. 47. What had been your duties, general or special, as the case 
may be, in connection with the said firm’s business for two years or 
more before the filing of the application for such letters patent ? 

Ans. My position was president of the company; my duties were 
to manage, control, and dictate the construction department of the 
business. 

Int. 48. State where, if at all, the improvements you have men- 
tioned or described were applied to working machinery, and to what 
machines and to whom eaid machines belonged, and for what pur- 

pose were such improvements attached, if at all. 
31 Ans. They were attached to machines in the company’s 
place of business mainly, which was in 88 Purchase street. 
They were attached to all the machines practically, forty-eight of 
them. They belonged to the company and were attached for the pur- 
pose of testing and determining their value as improvements, as ex- 
periments to determine their practical working. 

Int. 49. State for whose benefit said improvements were worked 
practically, and how successfully or practically they worked—that 
is, how beneficially or profitably, as well as who received or shared 
the sane. | 

Ans. They were worked for the benefit of the company, myself 
and my partners, and the benefits derived from them were very 
large ; they entered into the general construction of the machine to 
make it work much more rapidly, by which the product was largely 
increased, the expense of taking care of the machines was largely 
decreased, the ability to construct other and more profitable kinds 
of buttons was very largely increased ; in fact, there was a certain 
kind of buttons, and that the most profitable kind, was not con- 
structed until these improvements were applied. The benefit de- 
rived from these was shared by myself and partners. 

Int. 50. At what expense were the improvements you have men- 
tioned or described made and attached to the machines as they had 
formerly been and how was said expense paid, and by whom ? 

Ans. The expense of making and attaching those improvements 
to the machines was very small ; the larger portion of these machines 
were being constructed ; the different improvements that were ap- 
plied cost certainly no more than the old machines would have cost ; 
the expense of attaching these improvements was borne by the com- 

ny. 

Int. 51. How did such expense compare in amount or value with 
the actual benefits and profits dérived by the firm from the use of 
the said improvements so attached to the machines ? 

Ans. lf t were going to answer the question to the best of my 
knowledge and belief should say it bore no comparison, not more 
than one or two per cent.; the cost wus nominally nothing and the 


profit derived from them very large. 


ss 


24 WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 


Int. 52. State whether the said improvements were made 

32 and attached and the expense paid as stated with the knowl- 

edge, consent, or acquiescence of the firm or its members; 

state any conversation, if any, concerning this or any correspond- 
ence, if any. — 

Ans. They were all made with their knowledge and tacit consent 
at least. Little or nothing was ever said in relation to them other 
than to express their high regard for the inventor of such useful im- 
provements, and no currespondence or agreement was ever made— 
that is, concerning the making or attaching of these improvements 


to the machines. | 

Ini. 53. When, if at all, was said firm dissolved and how and 
whether you made a conveyance to your former partners of certain 
interests, and whether the copy now submitted to you and marked 
by the commissioner “ Exhibit Dissolution Contract, W. W.,” is a 
true copy of the agreement for dissolution and of such conveyance ? 

Ans. The firm was dissolved by agreement Oct. 30, 1880. I 
made such conveyance. The copysubmitted I should say was a true 


opy. 

Int 54. Will you state whether the forty-eight machines men- 
tioned in said instrument just referred to have any connection with 
the machines you have hereinbefore mentioned ; and, if so, what ? 

Ans. They were the exact machines. 

Int. 55. State whether, at the dissolution of the firm, all or any of 
these machines had on them or connected with them the improve- 
ments or any of them you have mentioned in this deposition as 
being described in the patent in said suit and represented in the 
Exhibit Complainant’s Model. 

Ans. They had practically all of them; the whole forty-eight ; 
they were all provided with those improvements. 

Int. 56. State whether such machines with said improvements 
thereon or connected therewith have been used by these defendants 
since said dissolution, and how lately. 

Aus. They have; to the best of my information and belief, they 
are still in use. 

Int. 57. What rights, ifany, have you given these defendants or 
what rights have they acquired, if any you know, to use said im- 
provements as embodied in said machines since said dissolution ? 

Ans. I have given them no rights whatever of any kind ; 
33 they have acquired no rights whatever, to my knowledge. I 
know no rights they have acquired or could have acquired. 

Int. 58. What notice, if any, have you given these defendants not 
to use said embodied improvements, and when and how; and whether 
the paper row submitted to you and marked by the commissioner 
“ Exhibit Complainant’s Notice” is a true copy of same notice given 
by you? e 

Ans. I should say this was a true copy of the notice; it was sent 
to my partners and handed to William McCleery by Charles W.. 
Wade about Nov. 12, 1880. 

Int. 59. Note in what way, if at all, you have been deprived of 
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any and what advantages or benefits by the use of these defendants 
of said improvements. 

Ans. First, by the supplying the trade or making the goods which 
I should have otherwise ct secondly, at a very low price, very 
much under the former prices, with the avowed intention of injuring 
me. I believe they included my family in the injury that should be 
done me. The present prices of goods which they are making in 
many instances are from fifty to seventy-five per cent. less than the 
original price charged, and below any reasonable price to-day. 


(Adjourned.) 
Jury 10, 1882. 


Cross-examination by Henry C. Hurcutns, Esq., of counsel 
for defendants : 
Cross-int. 60. How long have you been in the button business? 


Ans. About twenty-five years. 
Cross-int. 61. When did you go into business with Mr. Metcalf? 
Ans. I went into business with H. B. Metcalf & Co.—I think it 
was 1868. 
Cross-int. 62. Who constituted the company ? 
: 7 I suppose H. B. Metcalf, Joseph Pierce, and the two Little- 
elds. 
Cross-int. 63. Did that concern carry on the button business? 


Ans. Well, I suppose they did. 


— 84 Cross-int. 64. Don’t you know what their business was? 


Ans. I suppose I do. W. W. Wade was in partnership . 

with H. B. Metcalf & Co. in the button business. - a5 4 

Cross-int. 65. Where? 

Ans. The factory was at Winchester. Goods were sold in Boston 
by H. B. Metcalf & Co. , 

Cross-int. 66. Did Pierce and Littlefields leave the concern ? 

Ans. I do not know just what disposition was made, but under- 
stood some arrangement was made by which Henry B. Metcalf took 
their interest in the button business. 


Cross-int. 67. When was this? 
Ans. When that change was made I could not tell. I wasinformed 


of the change some time afterwards. I could not remember now 


when ; two or three years after; possibly more. 
Cross-int. 68. When, if ever, did you enter into partnership with 


H. B. Metcalf alone? 
Ans. I don’t believe I can answer that question intelligently. 


Cross-int. 69. Why not? 

Ans. I believe there never was any writings or anything other 
than conversations which constituted the change in the company. 
They made such arrangements as suited themselves—H. B. Metcalf & 
Co. Then Metcalf a myself went on the same as though nothi 


‘ had happened. Metcalf being the head of the house, I supposed it 


was all right. 
Cross-int. 70. What were your respective interests in this partner- 


ship with Mr. Metcalf? 
4—163 
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Ans. It wasnearly equal. I owned thirty-five seventy-fifths. H. 
B. Metcalf & Co. owned forty seventy-fifths up to about 1875. At 
that time the new arrangement was made. | 

Cross-int. 71. What new arrangement ? 

Ans. The arrangement of the company as it was when we dis- 
solved. It was virtually a reorganization of the company, when two 
new partners were admitted, and the firm as then made up consisted 
of H. B. Metcalf, John T. Ellis, William McCleery, and myself. 
That arrangement was, I believe,a matter of record. It made us 

ual partners. 
35 Cross-int. 72. Were you ever in business with H. B. Metcalf 
when he was your only partner? 

Ans. I so understood it. I understood he bought the interest of 
H. B. Metcalf & Co. so that he owned it, and that made him and me 
partners. 

Cross-int. 73. When was that? 

Ans. I couldn’t tell you. I consented to the arrangement either 
at the time or after it was made. 

Cross-int. 74. Can’t you tell how long you were in business with 
Mr. Metcalf alone? 

Ans. I could not, because I do not know just the time when he 
bought them out. 

Cross-int. 75. Can you tell what kind of business you did with Mr. 
Metcalf? 

Ans. I was in the button business. 

Cross-int. 76. Where? 

Ans. At Winchester; factory there, salesroom in Boston. 

Cross-int. 77. Was not your arrangement with Mr. Metcalf, as a 
partner, in writing? 

Ans. I think there was no writing. The change from W. W. 
Wade, on the one part, and H. B. Metcalf & Co., on the other, I 
think there was no writing; may have been, but I think not. The 
arrangement with H. B. Metcalf & Co., there was no writing, I think ; 
I may have forgotten, but I think not. 

Cross-int. 78. Was not Mr. MetcaJf an owner of one-half of your 
old patents ? 

Ans. He is now. 

Cross-int. 79. When did he become such owner? 

Ans. I can’t say that: it’s a matter of record. The papersare not 
here unless Mr. Perry has them. I should say about-1874. 

Cross-int. 80. Did you not convey to him an undivided half of the 
old patents while he was a partner with you ? 

Ans. I could not tell whether the conveyance was made while the 
firm consisted of W. W. Wade and H. B. Metcalf & Co. or whether 
it was after he had bought their interest out. I should think it took 

place while H. B. Metcalf & Co. were partners. 
36 Cross-int. 81. That half interest in the old patents was con- 
veyed by you to Mr. Metcalf, was it not? 

Ans. It was. 

int. 82. And he holds it still, so far as you know ? 
Ans. He does. 
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Cross-int. 83. Was there not a special agreement between you and 
Mr. Metcalf in regard to the sale and use of that old patent? 

Ans. I think nothing, except that we should not sell without the 
ew of the other, or something to that effect; that is a matter of 
record. 

Cross-int. 84. Was not that agreement in regard to the sale of the 
patent in writing? 

Ans. I think it is. 

Cross-int. 85. Was not this agreement a part of the partnership 
agreement? 

Ans. I think not. The papers will show for themselves. I think 
they are here. Mr. Perry has them. 

Cross-int. 86. Will you please produce a copy of the agreement in 
regard to the sale of patent? 

Ans. I will. (Same is annexed, marked “ Exhibit A, W. W.”) 

Cross-int. 87. Did you ever see this agreement before? (Agree- 
ment shown witness, marked “ Exhibit B, W. W.”) If you have, 
what is it? 

Ans. It is an agreement between H. B. Metcalf and myself in re- 
lation to the government of the business of the company. 

Cross-int. 88. It is your agreement in regard to your partnership, 
is it not? 

Ans. It is. 

Cross-int. 89. Will you produce and annex to your deposition a 
copy of this partnership agreement ? 

Ans. I will. (Thesame is annexed, marked “ Exhibit B, W. W.”) 

Cross-int. 90. That partnership with Mr. Metcalf continued, did it 
not, until you took in Mr. McCleery ? 

Ans. I understand the old original agreement was changed at the 
time this was made; tlhe company was reorganized at that time. 

This agreement shown me was an agreement to govern the 
37 company after McCleery and Ellis were taken in ; it is no part 

of the agreement between Metcalf and myself prior to that 
time. 

Cross-int. 91. When did Mr. McCleery come into the concern ? 

Ans. At the date of this agreement, Jan. 9, 1875. 

Cross-int. 92. Upon what terms did he come into the concern ? 

Ans. He came in as an equal partner in the business; he and 
Ellis came in at same time, each owning one-quarter. 

Cross-int. 93. What is Mr. Ellis’s name? 

Ans. John T. Ellis. 

Cross-int. 94. And Mr. McCleery’s ? 

Ans. William McCleery. 

Cross-int. 95. How much did you own in that new concern ? 

Ans. I owned one-quarter. 

Cross-int. 96. How much did Mr. Metcalf own ? 

Ans. He owned one-quarter. 

Cross-int. 97. How long did that arrangement last ? 

Ans. I think about five years; until the dissolution at commence- 


ment of this suit. 
Cross-int. 98. There is nothing said in these partnership articles 
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about Mr. Ellis or Mr. McCleery, and they are signed only by you 
and Mr. Metcalf. Will you read the partnership articles and ex- 
plain how this happened ? 

Ans. That was a paper made to record how the business should 
be we after they came in. All parties, I think, were to assent 
to that. There may have been other papers made, but I think not. 

Cross-int. 99. Did Mr. Ellis and Mr. McCleery both become mem- 
bers of the concern at the same time ? | 

Ans. They did. . 

Cross-int. 100. And when do you say that was? 

Ans. Jan. 9, 1875, the date of that paper. 

Cross-int. 101. What became of Mr. Ellis? 

Ans. The first I knew he was out, and Mr. Metcalf claimed to 
have bought his interest. 

Cross-int. 102. When was that? 

Ans. That's one of the things I couldn’t tell. 

Cross-int. 103. Didn’t you know when he went out ? 
38 Ans. I did not. 
° Cross-int. 104. Was therea factory at any time at Medford ? 

Ans. There was. 3 

Cross-int. 105. Were buttons made there by the concern ? 

Ans. There was. 

Cross-int. 106. For how long a period ? 

Ans. Two or three years. 

Cross-int. 107. From there the business was transferred to Boston, 
was it not? 

Ans. It was. 

Cross-int. 108. Was Mr. McCleery taken into the concern before 
you left Medford ? 

Ans. Was taken in at the time we left. We n to leave Med- 
ford in December, and we were leaving all through the winter, and 
while we were leaving by that paper there he became a member of 
the concern. 

Cross-int. 109. December of tnat year? 

Ans. I couldn’t answer. My impression is 1875; that would make 
him a member before we left. 


Cross-int. 110. I repeat the question, whether Mr. McCleery became 


a member of the firm before you left Medford, and how long before ? 

Ans. Upon a little more thought, I think he became a member of 
the company Jan. 9, 1875, and it was not until December, 1875, 
that we began to leave Medford. This is a matter of record, shown 
by our leases in connection with this agreement. I answer merely 
from recollection. 

Cross-int. 111. When you left Medford and came to Boston who 
composed the firm of the Boston Button Company ? 

Ans. H. B. Metcalf, John T. Ellis, William McCleery, and myself. 

Cross-int. 112. You can’t say when Mr. Ellis went out of the con- 
cern ? | 

Ans. I cannot. 

Cross-int. 113. Are you sure he went out? 

Ans. I have Mr. Metcalf’s word for it; that’s all the assurance I 


have. 
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39 ~~ ~=—Cross-int. 114. Are yon sure he went in? 
Ans. I am sure he was round there. I am morally sure he- 
was a partner. } 

Cross-int. 115. What became of his interest ? 

Ans. Mr. Metcalf says he bought it. Mr. Ellis never told me he 
had sold out. 

Cross-int. 116. Where is Mr. Ellis now? 

Ans. I believe he is in business on Summer street, tailors’ trim- 
ming business. I have so been informed. 

Cross-int. 117. When did he leave the Boston Button Company— 
its employment or service ? 

Ans. I have no means of knowing. 

Cross-int. 118. After Mr. Ellis you say left the concern, what was 
the proportion of interest then of each partner? 7 

Ans. That’s a little complicated. Right there Mr. Metcalf claimed 
to have bought that interest, while I claimed he had no right to buy 
it, but it should have been bought in trust for the company, under 
our agreement. 

Cruss-int. 119. How did Mr. Ellis get his interest ? 

Ans. He got his interest by becoming a partner in the concern. 
Cross-int. 120. Did you sign anything conveying any interest to 
Mim ? 

Ans. I am not certain about that; Mr. Metcalf was the custodian 
of all the papers. He came in at same time on the same terms that 
McCleery did, occupying the same place and upon same terms as 
Mr. Metcalf or myself. 

; Cross-int. 121. How long did he remain a partner—a month or a 
ay? 

iin I couldn’t tell. I should say that he was there well nigh 
three years as a partner; from two to three years. 

Cross-int. 122. Can you tell any act he did as a partner? 

Ans. I don’t know as [ could answer the question. The terms 
upon which he came in was that he was to keep the books, and he 
did doso. Whether he signed checks or bought or sold goods I don’t 
know that I ever knew. | 

Cross-int. 123. Was he in the employ of the concern in any way 

before he became partner, as you say he did ? 
40 Ans. Not that I ever knew. 
Cross-int. 124. How long did he keep the books ? 

Ans. While he was there; from two to three years. 

Cross-int. 125. Do you know whether he was paid a salary while 
he was keeping books or whether he was paid profits as a partner? 

Ans. I know he was to be paid from the profits as a partner; he 
was to keep the books for the privilege of becoming a partner. This 
information I got from Mr. Metcalf. 

Cross-int. 126. Did you ever have any conversation with Mr. 
Ellis as to his being a partner in your concern ? 

Ans. I presume I have, but cannot recollect as to what the con- 
versation may have been. 

Cross-int. 127. Did he appear on the books of the concern as a 
partner? 
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Ans. I couldn’t tell. 

Cross-int. 128. Did he sign checks as a partner? 

Ans. I have, just answered that I do not know. 

Cross-int. 129. Do you know why Mr. Ellis left the concern ? 

Ans. I do not. 

Cross-int. 130. And you don’t know when he left it ? 

Ans. No. : 

Cross-int. 131. And you don’t know whether he was paid a salary 
for his services or profits as a partner? 

Ans. I believe I have answered that once by saying that he was 
not paid a salary, as I was informed by Mr. Metcalf. 

Cross-int. 133. Was there anything in writing when Mr. McCleery 
came into the concern, as to his interest in the old patents? 

Ans. I think not. If there are any they will speak for them- 
selves. 

Cross-int. 133. Was there anything in writing showing the terms 
upon which Mr. McCleery was admitted to the copartnership ? 

Ans. I don’t know that I haveany papers of that nature; I think 
there were none. My recollection in the matter is not of clear 
record. I know a paper was made asking me to assign an interest 
in the a to the company embracing Mr. McCleery, but I did 
not sign it, but I did make a paper conveying an interest to Mr. 

Metcalf individually. 
41 Cross-int. 134. Was there not an agreement in writing, 
signed by you and Mr. Metcalf,in regard to these old patents 

and in regard to these partnership relations ? 

Ans. I think not. 

Cross-int. 135. Is the paper now shown you, dated Nov. 1, 1874, 
signed by you? 

Ans. Yes, sir. ; 

Cross-int. 136. Will you please annex a copy of the same in your 
answer ° 

Ans. I will. 


(The same is hereto annexed, marked “ Exhibit C. W. W.”) 


Cruss-int. 137. What does that instrument, dated Nov. 1, 1874, 
purport to be? 

Ans. It purports to be a sale of a certain interest in the business 

in which I was engaged to Mr. McCleery. 3 

Cross-int. 138. Whether or not Mr. Metcalf conveyed an interest 
of equal amount with you to Mr. McCleery at the same time ? 

Ans. He did not. 

Cross-int. 139. Whether he conveyed any interest ? 

Ans. He did. An explanation perhaps had better be made here: 
Mr. Metcalf and myself owned the entire property, as we under- 
stood it; he owned 4% and Ii #3. In order to convey to John T. 
Ellis and Wm. McCleery, respectively, each one-quarter of the 
whole business, it was done by Mr. Metcalf conveying one-quarter 
of the whole business to John T. Ellis out of his interest. Then, as 
he owned more than [ did, he conveyed the ba lance of what would be 
his interest to Mr. McCleery, and I conveyed enough from my inter- 
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est to make up the one-quarter of the whole business. This paper 
is the result. 

Cross-int. 140. Were any papers made for Mr. Ellis ? 

Ans. I should say there was. 

Cross-int. 141. Who made them ? 

Ans. Mr. Metcalf. 

Cross-int. 142. Did you make any? 

Ans. I did not; I simply consented to the arrangement made. 

— 143. What makes you say papers were made to Mr. 

ullis ? 
42 Ans. The papers were all submitted to me to show how 
the arrangement could be made with the two parties. These 
are mere memoranda, showing what was afterwards done by Mr. 
Metcalf. 

Cross-int. 144. Did you not deny that these papers were made, a 
few moments ago, or that there were any papers in writing? 

Ans. I should say I did not. 

Cross-int. 145. Do you now remember as a fact that papers similar 
to these or upon the same subject were made with Mr. Ellis ? 

Ans. These two papers shown to me here were made, as it appears, 
November, 1874. This was to show the manner in which a con- 
veyance could be made to these two parties ; and on or about Janu- 
ary 1, as shown by the paper before referred to, the conveyance was 
made and according to these papers ; these papers having been sub- 
mitted to me, I agreeing to the transfer in that way, and Mr. Met- 
es told me he had made the papers. I could not say I ever saw 
them. 

Cross-int. 146. Were any papers ever made by you or Mr. Metcalf 
with Mr. Ellis similar to those with Mr. McCleery ? 

Ans. I have answered that I did not see the papers; but if a 

per was not made a fraud was committed upon me, and a false- 

mer besides. I have every reason to believe that the papers were 
made. 

Cross-int. 147. In your agreement with Mr. McCleery you say 
that you will not assent to any disposition of the old patents 
withvut his approval. Did you make any such agreement as that 
with Mr. Ellis? 

Ans. The agreement was made alike with both parties. Person- 
ally I made no agreement with Mr. McCleery. This paper was to 
govern both parties. 

Cross-int. 148. Will you please annex to your deposition a copy 
of the paper executed to Mr. McCleery by Mr. Metcalf, dated Nov. 
1, 1874? 

Ans. I will. 


(The same is hereto annexed, marked “ Exhibit D, W. W.”) 


Cross-int. 149. By virtue of these two papers from Mr. Metcalf and 
yourself Mr. McCleery became owner of how much in the Boston 
Button Company ? ) 

Ans. One-quarter of the business. 


» eee g — i igs 
: oe ee Pag eo ae ee ae 
eee ee s 
> * Sate 
% a 
i = 
31 


32 WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 


Cross-int. 150. When vou left Medford for Boston had you 
43 at that time made any improvement in the machinery for 
making buttons? 

Ans. I[ had. 

Cross-int. 151. Had you any machines at’ Medford in operation 
with those improvements on ? 

Ans. They were on the machines when we moved from Medford— 
certain improvements. I had them at Medford in operation with 
certain improvements on. 

Cross-int. 152. How many machines with improvements? 

Ans. I could not say. | 

Cross-int. 153. Can’t you tell whether one or a dozen ? 

Ans. I can tell there was one; probably more. 

Cross-int. 154. Had these machines the same improvements upon 
them before you left Medford that the improved machines now in 
use have on them? 

Ans. If the question means the improvements patented in 1880 
I would say no. Possibly one or two of the improvements might 
have been on—that is, special pieces. 

Cross-int. 155. You say that some machines had improvements on 
before you left Medford. Now, will you state what improvements 
were on those machines that were covered by your last patent? 

Ans. 1 think substantially what I term the device for lifting was 
on, and what we term the feeding plate—that is, not in its present 
form ; that’s all, I believe. 

Cross-int. 156. Do you swear that those were all before you left 
Medford ? | 

Ans. No; I shouldn’t be willing to say that those were all; those 
are all I think of. 

Cross-int. 157. Now, I will ask if every improvement covered by 
your last patent was not on two machines before you left Medford ? 

Ans. I will swear it—yes—upon a stack of Bibles as high as this 
building. 


(Adjourned.) 


JuLy 12, 1882. 


Cross-int 158. Will you state which of the improvements covered 
by your last patent was not on the two machines when you left 
Medford ? : 
44 Ans. I can state certain ones that were not on—those that 
were put on after we came to Boston. I believe J stated what 
was on before I left Medford. The balance I should have to refer to 
the patent, as I cannot carry them in my mind. | 
Cross-int. 159. I repeat the question. 


(Witness examines a copy of letters patent.) 


Ans. It will take considerable time to answer. The flexible lever 
was not on, and what I designate as the yielding block, frame, and 
spring, and the present device for alternately holding and releasing 

e spindle g. The compound piston die having a movable centre 
was not on In its present form. That’s all I will enumerate. 
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Cross-int. 160. Have you any means of stating when those im- 
provements were added to the two machines? _ _ 

Ans. I should have to ask which two machines. (Counsel states 
he refers to the two at Medford.) Every machine that was built 

rior to leaving Medford was altered in some way after we went to 

ton, so that not a machine remains to-day as when we left Med- 
ford. I can only say a large portion of the machines were built 
after going to Boston ; the old machines which were built prior were 
altered over to correspond to the newer or later ones. (Question 
repeated.) I can say that certain improvements were added some 
time during 1875, some during 1876, some during 1877, and some 
during 1878. I have no means, except from recollection, as to the 
entire lot of those improvements, but have the means of knowing 
as to some of them, and can state about the time. The flexible 
lever, so designated there the first perfected one that-was put on, was 
put on after Oct. 11, 1877. The yielding block, swinging lever, 
spring, and frame was put on after Dec. 3, 1877. I know this, be- 
cause they were made outside the factory and are charges on the. 
books of the concern that built them. These charges were Oct. 11 
and Dec. 3, and they were put on some time after that by us; can’t 
tell whether two weeks or two months, but as soon as our mechanics 
could be spared from their regular work to put them onto the ma- — 
chines. The other improvements which I speak of I have no data 
other than from recollection. 

Cross-int. 161. No data other than recollection. Have you any 

recollection? If so, give it. 
45 Ans. My recollection is we moved into Boston December, 

1875—that is, the fall and winter of 1875-6. The leases, etc., 
will show. It was after we went into Boston that I built the later 
machines—I think thirty-four. These were not all built at once, but 
built in small lots. My recollection is that the first lot built was 
six ; that these were built part by one firm and part by another, 
brought to our factory and finished in our factory, and as these ma- 
chines were finished changes and alterations were made. I cannot 
say when the first lot was delivered. That is a matter of record on 
our books and the books of the builder, the date of which I have 
not. It was some time in the suinmer of 1876. It might have been 
early, but cannot fix the date of their delivery, which was at differ- 
ent times. The machines were all finished in our shop, and none of 
them out of it. 

Cross-int. 162. What was the condition of these two machines at 
Medford when Mr. McCleery was taken into the concern ? 

Ans. They lay in the shop as cast iron ; they were being built. 

Cross-int. 163. At the time he was taken into the concern as a 
partner, will you swear that these two machines were not compieted 
at Medford and taken in the account of stock ? 

Ans. My answer is tiat they were not completed; that they were © 
taken in the account of stock in the condition in which they were. 
I will say, in relation to these machines, further, that they were 
built precisely like the old machines in their general construction, 
only they were built larger for the purpose of building larger but- 

5—163 
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tons, as the old ones were not large enough for large buttons and 
were not designed for it. Alterations and improvements were made 
upon these machines which were only mechanical, and are not em- 
braced in the patents of 1880; were put into operation some time dur- 
ing the fall of. 1875. Only one was put into operation before we left 
Medford. After these machines were put into operation in Medford 
there were some changes made in one of them as an experiment. I 
believe upon these two machines referred to the feeding plate was 
not attached. I think the arbor e—onre arbor—was built; put on 
there as an experiment. That was put on just before we went into 
Boston. I think that is all the improvements put onto that machine 
that is covered by the patent of 1880. That is my recollection. 
46 Cross-int. 164. When you moved to Boston how many ma- 
chines had you and how many did you take to Boston ? 

Ans. We had twelve old ones, as they are termed, and the two 
that have been particularly referred to, called new ones; and we 
took them all to ton. 

Cross-int. 165. How many were there when you sold out your in- 
terest in the concern and dissolved ? 

Ans. Forty-eight, I believe, including the fourteen above re- 
ferred to. 

Cross-int. 166. When you sold out and the concern was dissolved 
were these improvements under your last patent then on all the ma- 
chines ? 

Ans? They were not all on all of the machines. 

Cross-int. 167. How many machines were they all on ? 

Ans. I don’t believe I could tell. -My recollection is some fourteen 
or fifteen contained them all; the others had not been completed. 

Cross-int. 168. Can 7 say which of these improvements were 
not on any of the machines ? 

Ans. They all had more or less of the improvements on. The 
feeding plates were only on a few; how many I will not say ; it is 
a matter of record; I should think there might have been twenty. 
I would say that these feeding plates, as they are termed, were only 
used for certain kinds of buttons. They are so constructed as to be 
used upon any of the machines—that is to say, those which were 
constructed for the new machines could be used upon any of the new 
machines, and those constructed for the old machines could be used 
on any of the old machines. They were made to fit anywhere, wher- 
ever they chose to put them, and then could be taken off and put 
one side. The machines run on a certain kind of buttons without 
them. The swinging lever, yielding block, and frame were only 
applied to work with these feeding plates; could be used with any 
machines with the same ease as the feeding plate. 

Cross-int. 169. That is to say, it was not necessary to have a com- 
plete rig of all these improvements? 

Ans. Not for certain kinds of buttons. 

Cross-int. 170. When, then, you say that some of the machines 

did not have all the improvements, you mean that it was not 
47 necessary for some of them to have all, because you could 
adapt one to another? 
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Ans. The nature of our work was such that the feeding plate was 
not needed for some kinds of buttons. They were adapted to all 
the machines. 

Cross-int. 171. The machines were all completed so far as they 
were ever intended to be for these improvements ? 

Ans. I should have to say they were, if the work should ever turn 
so as to require them all. At the same time they were all adapted 
to be used. 

Cross-int. 172. These forty-eight machines and the improvements 
thereon were all made by the Boston Button Company, or at its ex- 
penses, by Wade & Metcalf, Wade, Metcalf & McCleery, or the con- 
cern before that you spoke of ? 

Ans. The twelve old machines were made by W. W. Wade. The 
balance were made by the Boston Button Company. The twelve old 
ones were sold to the Boston Button Company by W. W. Wade. 

Cross-int. 173. Then the Boston Button Company, consisting of 
Messrs. Wade, Metcalf, and MccCleery, purchased the twelve old ma- 
chines and built the rest ? 

Ans. They did. Thetwelve old ones were sold by W. W. Wade to 
H. B. Metcalf & Co. before McCleery and Ellis came in, and after- 
wards came to the Boston Button Company. 

Cross-int. 174. You say before Mr. Ellis came in. What do you 
mean by that? When did Mr. Ellis come in? 

Ans. In 1875—the same time McCleery did. 

Cross-int. 175. How did he come in? . 

Ans. The same way Mr. McCleery did. 

Cross-int. 176. When did he go out? 

Ans. I couldn’t tell you. 

Cross-int. 177. He was a partner of yours, wasn’t he? 

Ans. He was, I suppose. 

Cross-int. 178. And yet you didn’t know wien he went out? 

Ans. I did not—that is, the day. 

Cross-int. 179. Did you sign the bill of complaint in this case? 

Ans. I did. 
48 Cross-int. 180. Did you swear to it? 
Ans. I did. 

Cross-int. 181. How did it happen that in that bill of complaint 
you said nothing about Mr. Ellis, but only about Mr. Metcalf and 

r. McCleery as your partners ? 

Ans. It was because I supposed Mr. Ellis had gone out. Mr. 
Metcalf told me himself that he had bought him out. I know that 
at the taking account of stock Mr. Metcalf gave me a paper showing 
the profits of the concern divided between himself and Mr. Mc- 
Cleery and myself, placing to his credit one-half of the profits of the 
concern. I demurred to his having one-half of the business to Mr. 
McCleery, and asked an explanation. He told me Mr. Metcalf had 
done that for the purpose of securing Mr. Ellis’s property, to keep 
it away from parties in New York who were prosecuting a suit in 
which they supposed Mr. Ellis was liable. 

Cross-int. 182. In your bill you alleged that you had a partner- 
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ship with Mr. Metcalf and Mr. McCleery alone, and say nothing 
about Mr. Ellis ever having any business with you. How is that? 

Ans. Simply I understand he had gone out, and it was not neces- 
sary to put that in. As our company was once organized under the 
statute and was run for some years and was dissolved by the court 
I did not think it necessary to name that fact in the bill of com- 

laint. 
: Cross-int. 183. You have stated and sworn in your bill that you 
became a partner with Metcalf and McCleery alone, and said noth- 
ing about Mr. Ellis being a partner. If that was a fact and you 
knew it why did you not state it? 

Ans. I simply say I had the evidence that Mr. Ellis had ceased 
to be a partner before the bill was made. 

Cross-int. 184. Did you have a salary in this concern ? 

Ans. Each of the partners had a salary, except Mr. Ellis. 

Cross-int. 185. Did you have a salary ? 

Ans. Each of the partners drew what we termed a salary, a cer- 
-tain amount per annum, and as I was a partner I drew the same as 
the rest. 

Cross-int. 186. What was your salary ? 

Ans. One thousand dollars a year part of the time; part of the 

time twelve hundred ; part of the time fifteen. 
49 Cross-int. 187. And in addition to that one-quarter of the 
profits of the concern? 

Ans. After McCleery came in it was one-quarter of the profits. 

Crogs-int. 188. Were the salaries all equal in amount ? 

Ans. They were not. I drew fifteen hundred; McCleery fifteen. 
Metcalf was allowed three hundred dollars. 

Cross-int. 189. What was this salary allowed to you for? 

Ans. For filling the presidency of the Boston Button Company, 
and I was paid a salary for that. Mr. Metcalf was treasurer, and he 
was paid for that. Mr. McCleery was to do the business of buying 
and selling goods and take charge of the bouks, and was paid a 
salary for that. Mr. Ellis maubied no salary, but was to consider it 
a compensation in being allowed to invest his money in the busi- 
ness and render such assistance as Mr. McCleery might need. 

Cross-int. 190. What do you mean by saying that you were pres- 
ident of the company? 

Ans. I mean just what the word implies under the statute. The 


office was created as well as that of treasurer and clerk. We con- - 


tinued to operate on the same general plan after we ceased to be a 
corporation. My business as president was to manage the mechan- 
ical part of the business, manage and hire the help, construct the 
buttons, make dies for the construction of different kinds of buttons, 
as I was the only man of the concern that had any skill’in the man- 
ufacture of buttons. | 

Cross-int. 191. Won’t you explain how that came to be your busi- 
ness as president ? 

Ans. I should think that the explanation was sufficiently clear to 
say that I was the only man in the concern that had ever had any 
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practical experience or any skill in the manufacture of buttons. This 
devolved upon me as a necessity. . 

Cross-int. 192. Won’t you state whether Metcalf, Wade, and Mc- 
Cleery were partners in business under the style of the Boston But- 
ton Company or whether there was a corporation ? 

Ans. In business as the Boston Button Company as partners, 
There was no corporation then. 

Cross-int. 193. When did the corporation cease, or was there 
50 any corporation at any time while you and Metcalf and Mc 
Cleery were partners ? 

Ans. It ceased prior to our partnership; I couldn’t tell when; it 
is a matter of record; that is my recollection now. 

Cross-int. 194. What, then, do you mean by talking about being 
president of this partnership and having a salary as president ? 

Ans. I mean that I was called the president; might as well have 
Leen called something else, so far as the business was concerned. I 
received a salary for doing what I have explained; it seemed to fall 
naturally to me. I was not hired, but managed the business as a 
partner—that is; that portion of the business which, as I have ex- 
plained, fell naturally to me. 

Cross-int. 195. In fact, then, there was no corporation, no presi- 
dent, and no treasurer during this period ? 

Ans. I have answered that once by saying that we chose to con- 
tinue to use the same names as before when there was a corporation 
as a matter of convenience. I know of no other reason. (Question 
repeated). Only as we chose to call each by that name. I don’t 
know that they had anv legal existence or significance, as we con- 
tinued to perform the same duties we performed before we passed 
under the same name. 

Cross-int. 196. You have stated it both ways, that you had a sal- 
ary as president and a salary as partner. I would like to know 
which it was. 

Ans. I did not know that I had stated I received a salary as a 

rtner. I received a salary for spending my time thereand direct- 
ing the work. I was partner and was called president. I do not 
care upon which it was paid. 

Cross-int. 197. You say there was no corporation. How could you 
be president of it, then ? 

Ans. I have answered I do not know I was legally, but I was by 
common consent, by agreement of the company, the partner; that’s 
all. I believe that it is as much the custom in copartnerships as in 
corporations. 

Cross-int. 198. What is? 

Ans. To have a president. What I mean to say is that these men 

are designated as president and treasurer. 
51 Cross-int. 199. you mean to say that you had a salary 
of fifteen hundred dollars by agreement of your partners as 
president of the company or of the corporation ? 

Ans. I don’t know how I can make it clearer than I have already 
made it. I mean to say that it was agreed that each should drawa 
certain sum of money for living purposes out of the concern. No 
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particular duties were assigned to me, as I wasa partner owning 
one-half of the business in the first place, a manager, and did what- 
ever in my own judgment was for the best interests of the company 


or I might do believing it to be for the best interests of the company. 


It was nobody’s duty or anybody’s privilege to tell me what I should 
or should not do as manager of that concern. 

Cross-int. 200. You had entire charge of the machinery, did 
you not? 

Ans. The business was divided as I have explained. I have ex- 
plained that my business was to manage the manufacturing, which 
embraced the entire charge of the machinery. I did have entire 
charge of the machinery. 

Cross-int. 201. And you made and suggested improvements from 
time to time? 

Ans. In the manufacture of buttons I did. 

Cross-int. 202. Did you manufacture anything else ? 

Ans. I believe not; I am not certain. 

Cross-int. 203. Were not every one of these forty-eight machines 
before the dissolution from time to time in actual use in the manu- 

‘ facture of buttons ? 

Ans. I think they were not. Some few of them had not been 
com pleted. 

Cross-int. 204. Wherein had they not been completed. 

Ans. | mean that they had not been put in operation, I think. 

Cross-int. 205. You say a thing hasn’t been completed if it hasn’t 
been in operation, do you? 

Ans. The question was had they been in operation. My answer 
was they had not been completed for operation. They had not been 
belted ap. I would not say positively they had not been in opera- 
tion, but I think they had not. 

Cross-int. 206. You admit now that all these machines 
52 were completed, ready to be used, as fully as they ever were 
intended to be? : 

Ans. I admit so far as certain improvements were concerned— 
that is, the patented improvements. I have said the improvements 
were not all on, but there were some on them all. 

Cross-int. 207. What do you mean by selling forty-eight machines 
to them or your interest in them when you sold out? 

Ans. I don’t know that I know how to answer the question to 
suit Mr. Hutchins. I sold them as they were at the time. 

Cross-int. 208. Can you state and describe how those forty-eight 
machines were at the time you sold them ? 

Ans. I could not, as the improvements consisted of something 
like fourteen or fifteen in number. Certain improvements were 
upon all. I could not tell just how many of these improvements 
were upon some of these machines, the last ones brought into the 
factory. A part of the machines had all of the improvements on. 
All the rest had some, but not all. 

a 209. Do you know whether they have got them on 
now 

Ans. I don’t know whether any have been put on since. 
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Cross-int. 210. Did you have actual charge of the machinery 
down to the dissolution ? 

Ans. I had down to the time I left, some time before the disso- 
lution, before the bill was brought; I couldn’t tell the date. 

Cross-int. 211. How long before the dissolution did you have 
charge of this machinery ? 

Ans. I went away before the dissolution ; it might have been three 
months before; it might have been six; it was some time before. 
I couldn’t tell the date. 

Cross-int. 212. You had no charge of the machinery, then, for 
some time before the dissolution ? 

Ans. I had not. I did not claim to have. 

Cross-int. 213. Can you give now the date of the dissolution, 
month or year? 

Ans. It is a matter of record. I cannot give it at this moment. 
I can by reference to the record. 

Cross-int. 214. I must ask you again whether these ma- 
53 chines that you released your interest in at the dissolution 
were not all used before that in the manufacture of buttons? 

Ans. I don’t know how I can answer different than that I think 
they were not, and yet they might have been. As my sun had charge 
of these particular machines, as to the particular fact as to whether 
they had been run or otherwise I could not say, but think they had 
not. 

Cross-int. 215. Who made the castings of those two machines 
made at Medford ? 

Ans. I think the castings were made by the American Machine 
Cotapany of Boston. I think their foundry was at Woburn. 

Cross-int. 216. Who ordered them ? . 

Ans. I would not say whether | ordered the castings. I may have 
allowed the man who made the patterns to take them and order the 
castings, as is commonly done. The work done which was neces- 
sary to have done outside of our shop, that portion for which we 
had no suitable tools, I think was done by the same man that built 
the patterns. He may have ordered the castings and taken them 
directly to his place and fitted up the frames as we say, and we did 
the rest in our shop. 

Cross-int. 217. Who paid the expense of the construction of the 
two new ones, the alteration of the twelve old ones, and the con- 
struction of the thirty-four new ones after you came to. Boston 7 

Ans. The company paid it. 

Cross-int. 218. Who paid the expense of altering the twelve old 
ones? : 

Ans. The Boston Button Company, composed of myself, Metcalf, 
McCleery, and Ellis. The old machines were the last thing to be 
altered over after the new ones were built. 

Cross-int. 219. Who paid the expense of the construction of the 
thirty-four new machines? 

Ans. By the same parties—the Boston Button Company, of whom- 
ever it was com 
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Cross-int. 220. Who had the profits and benefits of the business 
and manufacture of these various machines ? 
Ans. The Boston Button Company, composed of Messrs. Metcalf, 
Ellis, McCleery, and myself. 
54 Cross-int. 221. You sold out your interest in the Boston But- 
ton Company to Messrs. Metcalf and McCleery in the fall of 
1880, did you not? 
Ans. J think that was the time. . 
Cross-int. 222. What did you get for your interest ? 
Ans. $12,000. 
Cross-int. 223. Did they assume all the debts of the concern ? 
Ans. They did. 
Cross-int. 224. You released to them all your interests in these 
forty-eight machines, did you not? 
Ans. That’s a matter of record showing what I did release. 
Cross-int. 225. You released your interest in all the property of 
the concern and they assumed the debts; is that it? 


(Objected to.) 


Ans. The papers will show just what I released, as it was in proper 
form. 

Cross-int. 226. Did you execute any paper of release to the con- 
cern ? 

Ans. I did. 

Cross-int. 227. What was it? 

Ans. A paper of release. 

Cross-int. 228. Have you a copy of it? 

Ans. My counsel has it. 

Cross-int. 229. Will you produce it and annex it? 

Ans. It is already annexed, marked “ Exhibit Dissolution Con- 
tracteW. W.” 

Cross-int. 230. Is Exhibit Dissolution Contract, W. W., a copy of 
the agreement you signed ? : 

Ans. I should say it was. 

Cross-int. 231. Have you read the second clause of the agreement; 
whether by that did you release to your partners, Messrs. Metcalf 
and McCleery, all you interest in the partnership assets and good 
will of the Boston Button Company ? 

Ans. It so reads. 

Cross-int. 232. If your partners, Messrs. Metcalf and McCleery, 

were never again to use those machines you released your in- 
55 _—iterest in, wouldn’t you think $12,000 rather a high price for 
your interest in the assets? 

Ans. No, sir. 

Cross-int. 233. Are ycu in business now ? 

Ans. I am indirectly interested in the button manufacturing busi- 
ness in Chardon street, Boston, as partner. My son is in the busi- 
ness,.and I am indirectly interested with them, as a partner, I sup- 

Parties by the name of Hough, Rumney, and Champney are 
interested with them. 

Cross-int. 234. Are you using the same kind of machines in 
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Chardon street that the Boston Button Company used before the 
dissolution ? 

Ans. The same kind. 

Cross-int. 235. And do you make the same kind of buttons that 
they make? 

Ans. I do. 

Cross-int. 236. How long have you been making buttons since 
you left the Boston Button Company in Chardon street ? 

Ans. I should say about a year. 

Cross-int. 237. How many machines have you there ? 

Ans. Six of the kind used by the Boston Button Company. 

Cross-int. 238. You stated that the twelve old machines which 
were at Medford you sold to the Boston Button Company. Is that 
true ? 

Ans. Perhaps I had better give the transaction as it occurred. 
The facts were that I was engaged in the manufacture of buttons. I 
had a partner; I bought my partner’s interest; then I was alone. I 
then united my interest with the firm of H. B. Metcalf & Co. I am 
not quite certain whether that took in six machines and we after- 
wards bought six more, but I think that took in the twelve. This 
property was scheduled, and H. B. Metcalf & Co. put in a sum of 
money a little more than equal to the sum at which the property 
was scheduled, embracing the twelve old machines. This formed 
the Boston Button Company, which was organized under the statutes 
of the State. . 

Cross-int. 239. Will you please consider and answer at your 
56 next coming whether these twelve machines or a portion of 
them were not purchased of an outside party? 


(Adjourned.) 


ae 


Juty 14, 1882. 


Ans. I should answer that by saying they were not. If an expla- 
nation is desired | will give it extensively. : 

Cross-int. 240. How did the firm come by these twelve machines? 

Ans. They came to them with a lot of other property from the 
American Button Company, a corporation. 

Cross-int. 241. All of them ? 

Ans. No, sir; six of them. 

Cross-int. 242. Where did the other six come from ? 

Ans. Came from W. W. Wade. I owned six of them. 

Cross-int. 243. From the time you came to Boston to the date of 

our dissolution with Metcalf and McCleery and since, there have 
n other button-makers in New England than you and the Boston 
Button Company ? 

Ans. I understand so. 

Cross-int. 244. What others ? 

Ans. The names as known to me: One at Spenanee known as 
Newell Bros. Manufacturing Company ; one at Easthampton, known 
as the International Button Company ; one in Connecticut, known 
as the Scoville Manufacturing Company, at Waterbury. That’s all 
in New England known to me. 

6—163 . 
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Q 

Cross-int. 245. Were these establishments large or small ? 

Ans. They are large. 

Cross-int. 246. Did they make the same kind of buttons substan- 
tially as you manufactured ? 

Ans. They did or do. 

Cross-int. 247. Do any of these persons use the devices embraced 
in your later patents ? 

Ans. Not to my personal knowledge. 

Cross-int. 248. Have you any reason to suppose that some of these 
parties are using the devices covered by your last patent ? 

Ans. I have heard that which leads me to suppose that they are 

infringing my patents, but do not know certain, as button- 
57 makers never visit each other’s establishments unless it is 
done surreptitiously ; by this I mean they are not held open. 

Cross-int. 249. What has led you tothink that any of these parties 
are infringing—the product of their work or information ? 

Ans. The first is information; in some cases I ‘think I can tell by 
the product. | 

Cross-int. 250. Will you state which of these you have reason to 
believe are infringing upon the device in your patents ? 

Ans. Perhaps I should state here that there is another firm, which 
I have not mentioned, who manufacture, because I did not know 
certain concerning the firm; this firm I do not know whether it is 
located at New Haven or West Haven, but the head man of this firm 
was once in my employ; this firm the name of which I do not know. 
The party that worked for me is named Reed. 1 was told by a man 
that used to be a button-maker in New York or Brooklyn that he 
was in this place with which Reed is connected; that he saw in-their 

lace machines that looked like mine. The firm at Easthampton, 

nown as the International, is one that I suspect by information. 
The Scoville Manufacturing Company of Waterbury I have reason 
to suspect of using the same devices. I suspect the firm of Newell 
e+ ow at Springfield, are using the same. 

: int. 251. Are there button factories out of New England 
also ? 

Ans. There are. 

Cross-int. 252. Have you any reason to suppose that any of these 
manufacturers of buttons out of New England are infringing upon 
your patents? 

Ans. I have not; cannot say I have. 


Cross-int. 253. Do these parties out of New England make the 


same kinds of buttons in a different way ? 

Ans. They do. Perhaps I might add that since my inventions 
were made quite a number in New York and out of New England 
have gone out of the business of button-making, several of which 
have told me since they went out that they went out in consequence 
of being unable to compete with my improved machinery. 

Cross-int. 254. Have there been at the same time other parties 

come into the business ? 
58 Ans. I cannot say that there have. 
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Cross-int. 255. Are there not large foreign importations of buttons 
of the same kind substantially as made by you? 

Ans. I understand not. 

Cross-int. 256. You said in some of your answers that the partners 
of your firm had salaries in addition to their profits; what was the 
amount of Mr. McCleery’s salary ? 

Ans. What I meant by salaries I meant to say that it was agreed 
that they should draw so much for living. The amount was limited, 
as I stated before, to fifteen hundred dollars in Mr. McCleery’s case, 
fifteen hundred in my owp‘case, three hundred in Mr. Metcalf’s 
case, which was all. } 

Cross-int. 257. Was Mr. Metcalf limited to three hundred dollars 
as the amount he could draw for his support? 

Ans. I answer, he was. In other words, the sums were a matter 
agreed upon. Profits and dividends were not known until after these 
sums were paid. Further sums were not to be drawn except upon 
special agreement, and not then except pro rata; I think that was the 
agreement. I will say that these facts, whatever they may be, are 
found in a paper which is known as articles governing the action of 
the partners on this matter. 

Cross-int. 258. Is that paper that you refer to in the cuse now ? 

Ans. I think it is. It has been shown to me here. I mav be mis- 
taken about its being in the case. 

Cross-int. 259. Will you please produce a copy of the paper that 
you refer to and make it a part of your answer? 

Ans. I will. I find upon examination it is already in, marked 
Exhibit B, but does not contain the agreement as to salaries. 

Cross-int. 260. Please examine it and say if it does not contain 
a provision that no money shall be drawn by either partner without 
consent. 

Ans. It does; none except for salaries. 

Cross-int. 261. This partnership agreement, then, does not define 
the amount of salaries, does it? 

Ans. It does not. The salaries were otherwise agreed upon. 

Cross-int. 262. Please state whether the agreement as to salaries 

was in writing or verbal. 
59 Ans. I had supposed it was in writing, but do not know 
that I have a copy. I remember distinctly how and under 
what circumstances this agreement of salaries was made. 

Cross-int. 263. You supposed the amount of salaries was fixed in 
the partnership agreement, did you not? 

Ans. I did. 

Cross-int. 264. Are you aware of any other agreement-in writiug 
upon the subject than the partnership agreement put in? 

Ans. I do not know that there are other papers. Our usual cus- 
tom was to agree upon certain things to be done. The result of the 
agreement, whatever it might be, was left to Mr. Metealf to put into 
writing or not, he being the custodian of all the papers. I did not 
take the pains to ascertain whether they were left as oral agreements 


or reduced to writing. 
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Cross-int. 265. Was your son at any time a member of the firm 
with Metcalf & McCleery or upon a salary ? 

Ans. He was always upon a salary; at one time was given some 
stock when concern was a corporation. He was never a member of 
the firm with Metcalf & McCleery. 

Cross-int. 266. What was his occupation in the firm of Metcalf & 
McCleery ? 

Ans. He was an overseer in charge particularly of what we term 
the covering department, which embraced the machines in this suit, 
and a general oversight of the other departments of the manufac- 
tory. 

Cross-int. 267. Had he any practical knowledge or skill as a ma- 
chinist ? 

Ans. He had. 

Cross-int. 268. Was he capable of superintending and managing 
the machinerv and work ? 

Ans. Under my direction he was. He had under his immediate 
charge the employés upon these machines, including the mechanics 
employed to do the general repairs, which consisted in making dies 
for new buttons, repairing the machines in case of accident, making 
or fitting the various improvements which were made by me upon 
these machines as they were made from time to time. As these im- 
provements were constant and steady experiments he was consulted 

with as to the best manner of applying and making and also 
60 conducting the experiments as they were made upon each 

improvement as we went along, such as adjusting, fitting by 
boring holes, filing here and there upon the piece that was to be ap- 
plied to the machine, so that they might work as designed. 

Cross-int. 269. What was the amount of vour son George’s salary? 

Ans. I shall have to answerI do not know. His salary was a pri- 
vate agreement betwixt himself and Mr. McCleery. I inquired what 
that salary was. He told me it was an agreement betwixt him and 
McCleery, and if it was all the same to me he would prefer not to 
tell. I considered it all right and passed it by, or rather did not 


_ Jearn. 


Cross-int. 270. He had a salary and it was paid by the firm, what- 
ever, it was? 

Ans. He was in the employ of the firm either upon salary or 
wages, I do not know which, and paid by them. 

Cross-int. 271. You have defined your son’s duties that he dis- 
charged. Was he in the service of the firm of Metcalf, McCleery, 
and yourself throughout its existence ? 

Ans. He was in the service of the firm from its formation to its 
dissolution. 

Cross-int. 272. You have stated his duties and what he did. Will 
you now state what you did yourself? 

Ans. I had no defined duties. I had the entire charge of the 
manufacturing department, constructing of the dies, constructing of 
the buttons, and adapting one piece to another. Buttons were com- 
posed of many parts. 1 might add that I was there a great part of 
the time, not only directing others, but with my coat off. If there 
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was anybody there that could not do the work in the department 
refe to or any department of the establishment I took hold of 
that and did it with my own hands to show them how, as I was a 
practical machinist and builder and adjuster and inventor of 
machinery, particularly in the line of the manufacture of buttons. 
I directed the building of new machinery. I made inventions. I 
applied or caused to be applied to the machinery the various im- 
provements that were made, not only upon the machinery in this 

this suit, but [ built or caused to be built various other 
61 machinery, which I termed supply machines. These ma- 

chines were of my own invention, made by me or at my di- 
rection, improved from time to time as new styles and kinds of but- 
tons were required by the market. For instance, what we termed the 
old machines would make a very limited number of styles of buttons 
that we called plain, and as a new style complex in its character 
was required by the market I made and applied to these machines 
various improvements to’ meet this demand of ‘the market. 

Cross-int. 273. All this was done at-the factory or manufactory of 
your firm, and at the expense of the firm ? 

Ans. It was done at the expense of the firm, under my direction, 
at the factory or elsewhere. 

Cross-int. 274. Were the improvements covered by your patent 
of 1880 put upon the twelve old machines under your direction ? 

Ans. They were put on under my direction and at the expense of 
the firm. 

Cross-int. 275. The thirty-four new machines which were built 
after you came to Boston, with the improvements, were built under 
your direction also, and at the expense of the firm ? 

Ans. They were. 

Cross-int. 276. Will you please state, as shortly and distinctly as 
you can, what was done outside and what in your own factory in 
the construction of these machines ? 

Ans. What we termed the frames of the machines were con- 
structed outside by contract, brought to our place and there put to- 
gether—I think the proper word is assembled. That was done by us 
and by us put in operation. 

Cross-int. 277. This outside work was paid for by the firm ? 

Ans. Yes, sir. 

Cross-int. 278. The matter of the repairs, I suppose, was also done 
in the factory, speaking generally ? 

Ans. It was. 

Cross-int. 279. You have stated that buttons were made and are 
still made without your improvements. Can all the kinds of buttons 
be made by the old system that are made by the new? 

Ans. They can. 

Cross-int. 280. Whether the buttons made by the old machines 

were as good when made? 
62 Ans. When made as good as they could be they were just 
the same; no difference. I myself have madeall kinds upon 
the old machines that were ever made by the new. | 
Cross-int. 281. The advantage, then, in button-making of your 
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improvements would be in facility, saving of expense, increase of 
quantity, or what would you say was the exact advantage of your 
improvements ? 

Ans. I would say that where a large quantity of buttons are de- 
signed to be made—for instance, 4,000 gross a day, which was the 
ddculation made in the construction of our works—the cost of the 
plant would be probably not over fifty per cent. of the old plant. 
The saving of material by experiment in the best concern of the old 
style was found to be ten percent. The facilities for making the pro- 
duction would be increased more than fifty per cent.—that is, the 
same cost or the same number of hands would produce more than 
twice the amount of goods. This of course decreased the cost of labor 
more than fifty per cent. I would say, to be more exact, I myself 
under the old system thought 1 was doing well to get the work done 
for four and three-quarters cents, for which I pay two now, per gross. 


I should say the figures I have given relate to the expense of mak- | 


ing the buttons. As these were the prices paid to the employés that 
worked these machines—they were generally paid by the gross—the 
expense of repairs, the cost of overseeing, would probably be not 
more than twenty-five per cent. of the old. 

Cross-int. 282. Do you mean to say it cost four and three-quarters 
on the twelve old machines ? | 

Ans. Idonot. I mean the old system used byothers. The twelve 
old machines were an iinprovement upon the old system and covered 
by the old patents. The old macliines were only able to make a 

ain button, while the new were able to make any kind of buttons. 
Ihe plain buttons made by the old machines were generally the 
low-cost buttons, consequent upon their plainness. With the new 
machines we are enabled .to make any kind of button with any 
a of pieces. These are the buttons which yield a profit gen- 
erally. . 

Cross-int. 283. Then the twelve vld machines referred toembraced 

the improvements covered by your old patents, and the new 
63 machines had also the devices of the old patents with the 
improvements of the new ? 

Ans. In the new machines I used all I could of the old devices, 
substituting others in the places of those which I discarded, making 
such additional improvements as was necessary to make all kinds 
of buttons. 

ross-int. 254. What is the difference between the twelve old ma- 
chines with your improvements added and the new machines ? 

Ans. There were some of the devices of the old machines discarded 
in the construction of the new and some were retained. I discarded 
such as were expensive in keeping in repair, substituting others of 
less ex pense. 

Cross-int. 285. Can you state by a general description what were 
retained of the oid devices? 

Ans. I retained the pistons; the compound dies as described in 
the patent; the device for rising and falling the pistons, although 
in another form; a part of the device for rotating the dies or die 
plate. I retained the pawls ¢ which are affixed to the upright 
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stardard which operate, I think, the arbor e in the new patent. That 
is all I can think — that I retained. 

Cross-int. 286. Can you tell which of the devices covered by the 
old patent was discarded in the construction of the new? 

Ans. I could only tell that by going through the old patent, as I 
cannot remember what was covered by it. I discarded what was 
known as a revolving chock, which was used for alternately holding 
and releasing the; piston g also I think what in the old patents is 
called a notched wheel, which was used for turning and locking the 
die plate a’; also the single eceentric upon the main shaft G; also 
the compound cam upon the main shaft which was used for raising 
the piston E and also for pressing into shape the button. There are 
one or two other minor things which I cannot name without the 
old patents. That’s all I think of now. | 

Cross-int. 287. You have said that at Medford there were one or 
more machines constructed having thereon some of the improve- 
ments covered by your new improvement before your rensvvel teateh 
Medford. Was the improvement of the means of holding and lock- 
ing the die plate upon the machine put upon it? 

Ans. It was not. ; 
64 Cross-int. 288. Was the partible die for compound buttons 
used upon either of those before removed ? 

Ans. It was not. 

Cross-int. 289. Was it used on any of the fourteen machines that 
were there? 

Ans. I think not. 

Cross-int. 290. Was the device for stripping the sleeve of the 
piston die from thick-edged buttons put on before removal from 
Medford ? 

Ans. I think it was. 

Cross-int. 291. Was the improvement of sliding plates for putting 
in filling of buttons used upon any of the machines or put on any 
of them? 

Ans. The . were used. 

Cross-int. 39 . Were the devices for the prevention of breakage of 
parts which operate the sliding plates put on or used on any of the 
machines ? 

Ans. They were not. | 

Cross-int. 293. Were the devices or means for alternately fixing 
and releasing the piston die sleeve put on or used ? 

Ans. One of them was put on as an experiment just before we left 
Medford, but was not determined as a successful experiment until 
after we got to Boston. 

Cross-int. 294. Was the device for operating the centre piece of 


the rem Me die put on or used while at Medford ? 
n 


Ans. In its present form, I think not. We used a compound die, 
but it was discarded, the manner in which it was used in Medford, 
for the present. | 

Cross-int. 295. Was the device for operating the centre piece of 
the compound die covered by your jast patent used upon the ma- 
chines at Medford or any of them ? 
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Ans. I could not say whether the present device was substituted 
for the old one just before or just after we left Medford. 

Cross-int. 296. It might have been before, and you will not swear 
it was not? 

Ans. I will not swear it was not. I now speak from recollection 

of an occurrence that took place some seven years ago. 
65 Cross-int. 297. Can you give the dates, months or years, 
during your partnership with McCleery and Metcalf when 
these thirty-four new machines were constructed and the improve- 
ments added, put upon, the old machines? 

Ans. As near as I can recollect, these thirty-four new machines 
were constructed—perhaps I should say their construction begun—in 
1876. I think some half a dozen of them were contracted for and 
built by two parties, one party building a part, the other party 
building a part, early in 1876; could not tell the date. The books of 
the company will show these facts. These six machines that were 
brought into our factory were put into eperation as soon as we could 
put them together and such improvements as I had made at that 
time wereput uponthem. I think the next lot was twelve machines. 
During the building of these twelve I had time to watch the success 
of the improvements I had put onto the others. Then when they 
came in I proceeded precisely the same as in the case of the first six, 
making such alterations in these twelve and adding such improve- 
mentsas I had made. I pursued this course until the thirty-four were 
built and delivered in our shop. When these thirty-four were built, 
the parts built outside, and were all brought in I had had time to 
determine by experiment the success of the improvements I had 
added up to that time. Being satisfied with them, as far as I had 
gone, that they were an improvement to that extent that it was de- 
sirable to alter the old ones, I placed the old ones in the hands of 
same parties that built the new ones and had them altered over to 
conform as near as might be with the new ones, in the condition in 
which they were at that time. The date 1 cannot give. 

Cross-int. 298. Can you give any other answer to the question I 
put than the one you have given ? 

Ans. I can give the same answer I gave the other day, which was 
clear and precise. Some were put on when the first six were con- 
structed ; can’t give thedate. Some were put on after they were con- 
structed and in our shop and in operation One was built outside 
and delivered to us or penta Oct. 11,1877 They then had to be 
adjusted and fitted onto our machines and adju to operate; can- 

not tell how soon after; it might have been a month and might 
66 have been more. Another improvement was begun Dec. 3, 

1877; was put on after that, and, like the other, should say it 
might have taken a month or may have two. Those are the only 
specific dates I have. 

Cross-int. 299. What firm did the work referred to under date 
Oct. 11, 1877? 

Ans. Hough & Rumney. 

Cross-int. . What firm under date Dec. 3, 1877? 

Ans. The same. 
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Cross-int. 301. The exhibition of the work done would not enable 
you to fix these dates, would it? 

Ans. Not exactly. 

Cross-int. 302. When you had any work done outside who did it? 

Ans. Chiefly James S. Newell & Co. and Hough & Rumney, both 
of Boston. | 

Cross-int. 303. Whatever work they did for your firm it was done 
from drawings or samples before them, was it not? 

Ans. It was not. The work was done under my daily direction. 
I virtually had charge of the men employed, just the same as in our 
factory. 

Cross-int. 304. How did they know what you wanted done? 

Ans. I told them. 

Cross-int. 305. When you told them, did you present to them any- 
thing in the shape of a sample or a machine or a device? 

Ans. Sometimes I did and sometimes not; more times not. 

Cross-int. 306. Did you have anything in; your shop which you 
called a sample machine? 

Ans. Yes. 

Cross-int. 307. One or more? 

wre Six; after the first six was made they were samples for the 
others. | 

Cross-int. 308. Didn’t you send any sample machines down to 
Hough & Rumney and Newell’s? 

Ans. No, sir; there was one at their shop. After the first six 
were built they delivered five and kept one. 

Cross-int. 309. Did they have at their shop any sample machine 

to work by? 
67 Ans. No; I mean before they begun; they had none to 
start from. 

Cross-int. 310. Had they at any time? 

Ans. They built six and submitted them for ys waged being ap- 
proved by me, one was left for a sample to build the others from. 


(Adjourned.) 


Ava. 4, 1882. 
Direct examination resumed : 


Int. 311. What did you mean by saying, in your cross-examina- 
tion, that six of these old machines “ came from the American Button 
Company ?” 

Ans. i would say that those six old machines were some that I 
built and let them have upon certain conditions. Those conditions 
were that if they ceased to use them they were to be returned to me. 
They did cease to use them and they were returned. I went there 
with them and run them. 

Int. 312. When those twelve old machines were taken or sched- 
uled into the Boston Button Company, the corporation, as you have 
stated, had any patent or patents been taken out on them of any 
kind ? 

Ans. They had not. 
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Int. 313. Were they the same operating machines as those subse- 


‘quently patented under what we call here the old patent? 


Ans. They were, with someslight improvements made upon them 
before the old patent of 1869 was taken out. 

Int. 314. At the time McCleery came into the firm, in December, 
1874, or January, 1875, what improvements, if any, covered by your 
last patent had been attached to any machine then owned by you 
and Metcalf? 

Ans. There had been none, unless possibly some detached pieces 

o . ° 
were put on for the purpose of experiment, but I think none. 

Int. 315. You have said that these various mechanical improve- 
ments covered by your patent were made at the expense of your 
firm; now whether your inventions were in any way paid for by the 
firm. | 

Ans. They were not. 
68 Int. 316. Can you now state when the twelve old machines 
were altered over and returned to the factory ? 

Ans. They were altered over and returned to the factory—that is, 
the last of them were returned to the factory the last of August—the 
27th day is the day they were charged—1877. 

Int. 317. Onto which class of machines—the old or new—were 
your entire combined improvements first put and when ? 

Ans. They were put onto the old machines. The first machine 
that was perfected—that is, the last of the improvements—was com - 
menced the third day of December, 1877 ; probably not finished until 
some time in January. 


Cross-examination resumed: 


Cross-int. 318. When you made application for a patent for your 
last improvements were your applications all made at one time? 

Ans. They were. 

Cross-int. 319. And were they all covered by one patent—the later 
improvements ? 

Ans. They were. 

Cross-int. 320. Who made your application, drew your specifica- 
tions, etc. ? 

Ans. I drew the specifications myself in the main. Mr. Warren 
Hill, of Boston, a solicitor, examined and corrected them and made 
the application. 

Cross-int. 321. Whether you informed either of your partners that 
you were making such application for patent ? 

ns. I did. . 
ross-int. 322. When and which ? 

Ans. Couldn’t tell when. I informed Mr. Metcalf. 

Cross-int. 323. Did you inform Mr. McCleery ? 

Ans. | couldn’t say that I did. My recollection is that I did. It 
was talked about, and he couldn’t have failed to have notice. 

Cross-int. 324. Did you inform Mr. Metcalf before you made the 
application that you were about to make it? 

Ans. I should say the application was in the office at Washington 
when I informed him ; couldn’t say certain. 
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69 Cross-int. 325. Will you swear that you informed him of 
- patent was granted ? 


the application before t 

Ans. I wi i 

Cross-int. 326. Have you any recollection of the occasion, time, 
place, or circumstance under which you informed him? 

Ans. I have. I recollect the circumstances, where we were, and 
what we said. He said I should not have those patents, and one 
other circumstance was that he went to Washington, I have the best 
of reasons for believing, with the intention of preventing my having 
those patents. 

Cross-int. 327. When was this; before the patents were issued ? 

Ans. It was; as he could not prevent me after they were granted, 
of course. 

Cross-int. 328. Have you any means of fixing the date of this 
more particularly ? 

Ans. I have not; I know he went to Washington. 

Cross-int. 329. Why was he not willing you should have these 
patents; what reason did he assign ? 

Ans. He gave no reason except in an angry way, unless he had 
his rights in the matter. 

Cross-int. 330. What did he claim were his rights? 

Ans. He did not say ; that was the extent of the conversation. 

Cross-int. 331. Did he not complain that you had applied for these 
patents without notice to him ? 

Ans. He did not, only in the conversation as detailed in the pre- 
vious answer. 

Cross-int. 332. What reason have you to suppose that Mr. Metcalf 
sought to prevent the issue of letters patent to you before they were 
granted ? 

Ans. Mr. McCleery said that I should not get those patents be- 
cause Mr. Metcalf had gone to Washington, and I know he went at 
that time. | 

Cross-int. 333. Have you any other or further reason or knowledge 
on the subject ? 

Ans. Only what I have given. 

Cross-int. 334. Where did this conversation with Mr. Metcalf 

take place, if you remember? 
70 Ans. In our office at Purchase street, in the factory. 
Cross-int. 335. Can you state any other conversation that 
took place at this time than what you have given with Mr. Metcalf 
upon the subject of your application for a patent? 

Ans. I cannot; I can recollect nothing else. : 

Cross-int. 336. Did you have any other conversation with him 
upon the same subject before the issue of the patent? 

Ans. I should say that we had considerable conversation upon 
the subject ; that is my impression. I should say that I made sev- 
eral propositions to him in relation to the patents, when they should 
be issued. 

Cross-int. 337. What were those propositions ? 

Ans. I recollect that I proposed to reorganize the company, putting 
in the patents as twenty-five per cent. of the capital stock—that is, 
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both the old and new patents was to represent twenty-five per cent. 
of the capital. I recollect that that was before the patents were 
issued. Iam not certain that it was not after they had been allowed. 
Cross-int. 338. Any other proposition did you make before the 
issue ? 
_ I don’t know as there was, unless a proposition to buy or 
sell. | 
Cross-int. 339. What did Mr. Metcalf say to these propositions ? 
Ans. He wouldn’t do anything of the kind. 
Cross-int. 340. What reason did he assign ? . 


© Ans. The only one he assigned was that the patents were as much 


his as mine, because we were partners. 

Cross-int. 341. He claimed, therefore, that it was wrong towards 
him for you to obtain these patents without his knowledge or his 
having any interest in them? 

Ans. He claimed that they were his. He didn’t say. that it was 
wrong or anything of the kind. He treated meas if I had no rights 
whatever. He always met me in an angry manner, and we were 
never able to discuss the matter with much show of reason. 

Cross-int. 342. Did he not claim that you were employed and paid 
to improve the machinery, and that the firm’should have the benefit 

of your improvements ? 
71 , Ans. He never did, for he knew better. He knew that I 
was an employer and not an employee. 

Cross-int. 343. You have stated what he claimed. Will you now 
state what reason he assigned for that claim ? 

Ans. I have answered that by saying we were partners. That’s the 
only claim he ever made. 

Cross-int. 344. Did you never have any other solicitor or lawyer 
- «eee to assist you in obtaining your patents than Warren S. 

ill? 

Ans. I did not. 


WILLIAM W. WADE. 
Attest: WINSLOW WARREN, 
Special Examiner. 
(Copy.) 
Exuisit A, W. W. 


Know all men by these presents that whereas I, William W. Wade, 
of Medfurd, in the county of Middlesex and State of Massachusetts, 
did obtain letters patent of the United States of America for improve- 
ments in buttons, which letters patent is dated March 23, 1869, and © 
numbered 88099; also letters patent for machines fur making cov- 
. buttons, bearing date April 27, A. D.. 1869, and numbered 

Now, therefore, in consideration of one dollar to me paid by Henry 
B. Metcalf, of Pawtucket, in the State of Rhode Island, receipt:of 
which is hereby acknowledged, I do hereby sell and convey unto 
the said Metcalf and his legal representatives one-half of all -my title 
in and right under the before-mentioned letters patent; to have and 
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Tou ee ey es, 
pe a ee 


to hold, with all right pertaining thereto, as fully as I, thesaid Wade, 


could do if this assignment had not been made. 


In testimony whereof I have hereunto set my hand and seal this 


ninth day of January, A. D. 1875. ° 
In presence of— 


72 ‘ (Copy,) 
Exarsit B, W. W. 


The undersigned, William W. Wade and Henry B. 
Metcalf, doing business under the name of the Boston 
Button Company, hereby agree that their business 
relations shall be governed by the following regula- 
tions, and that so far as applicable the same regula- 
tions shall be obligatory upon any other parties who 
me become associated with them: — 

he capital stock shall be twenty thousand dol- 
lars, seven-fifteenths of which shall be contributed 
by said Wade and eight-fifteenths by said Metcalf. 
Either party, with consent of the other, may sell stock, 
but the purchaser must give written assent to the 
conditions of this contract. 

Profits, after paying expenses, shall be credited to 
each partner pro rata according to stock, but shall 
not be drawn out, except as herein provided. 

No money shall be drawn other than for salaries, 
except by mutual consent, and then only pro rata 
according to capital stock. 

In the event that either partner shall desire a dis- 
solution of the firm he may give written notice of 
such wish, accompanied by an offer of price at which 
he will buy or sell. Whereupon, at some time during 
six months thereafter, the other partner or partners 
shall either buy or sell on basis of price named, it 
being understood that the profits or losses during the 
interim shall be for account of both or all the part- 
ners. 

In the event of the decease of a partner the sur- 
vivor or survivors shall, at any time within six 
months thereafter, have the right to take the entire 
interest at a price to be fixed by a disinterested ref- 

erence. 
73 The Boston Button Company shall have 
free use of the patents numbered 88099 and 
89450, but it is hereby distinctly declared and un- 
derstood that we herein assume no obligation to 
warrant or defend the same. 
Signed in duplicate this ninth day of January, A. 


D. 1875. 
HENRY B. METCALF. tt i 


W. W. WADE. L. 8. 


mesinin sien [L. s.] 


Capital stock. 


Division of profits: 


Drawing money. 


Dissolution. 


Decease of a partner. 


Patents. 
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(Copy.) 
Exuisit C, W. W. 


Boston, November, 1874. 


In consideration of four thousand three hundred and thirty-three 
zs dollars to me paid by Wm. McCleery, receipt of which is Sendey 
acknowledged, I earl sell, assign, and convey to said McUleery 
thirteen-sixtieths (13) of the capital stock of the Boston Button 
Company; to have and to hold, with all the rights pertaining there- 
to, as fully as I, the said Wade, could hold and exercise if this con- 
veyance had not been made; and I further agree that I will not 
assent to any disposition of patents Nos. 88099 and 89450 without 
approval of said McCleery, and if I shall realize any renewals there- 
from I do hereby obligate myself to share the same with him in 
proportion to our respective interests in the Boston Button Com- 


pany. 
W. W. WADE. 
(Copy.) 
Exaisir D, W. W. 


Boston, Nov. 1, 1874. 


In consideration of six hundred and eighty-six ;5;5 dollars to me 
id by Wm. McCleery, receipt of which is hereby acknowledged, 
pet Al sell, assign, and convey one-thirtieth of the capital stock 
of the Boston Button Company ; to have and to hold, with all the 
rights pertaining thereto, as fully as I could hold and exercise the 
same if this conveyance had not been made; and I further 
74 ~— agree that I will not assent to any disposition of patents Nos. 
88099 and 89440 without approval of said McCleery, and if 
I shall realize any renewals therefrom I hereby obligate myself to 
share the same with him in proportion to our respective interests in 
the Boston Button Company. 
(Signed) HENRY B. METCALF. 


(Copy.) 
EXHIBIT CoMPLAINANT’s Notice, W. W. 


To Henry B. Metcalf and William McCleery : 


You are hereby notified that I deny your right to use the forty- 
eight machines for making covered buttons now in your possession 
and which were formerly used by the Boston Button Company 
while I was a member thereof with you, and that any use of said 
machines or any one or more of them is an infringement of the 
patent granted to me and now wholly owned by me, dated June 1, 
1880, and numbered 228,233, for “improvement in machines for 
making buttons,” and that any running or use of said machines or 
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any of them by you or either of you, your agents or servants, is in 
violation of law and my rights, and will be prosecuted by me. 
Boston, Nov. 1], 1880. 
(Signed) WILLIAM W. WADE. 


I served the duplicate of this notice on this Nov. 12, 1880, by 
handing the same to William McCleery, one of the persons ad- 
dressed. 

(Signed) CHARLES W. WADE. 


(Copy.) 
Exuisit Dissotution Conrract, W. W. 


Agreement made this thirtieth dav of October, 1880, by and be- 
tween William W. Wade, of Medford, Mass., and Henry B. Metcalf, 
of Pawtucket, R. I., and William McCleery, of Boston, Mass., wit- 
nesseth : 

First. It is. agreed that the firm composed of said Metcalf, 
McCleery, and Wade and doing business under the style of the 
Boston Button Company shall be this day dissolved. 

Second. The said William W. Wade, in consideration of the pay- 

ment to him of the sum of twelve thousand dollars by the 
75 said Metcalf and McCleery, receipt of which is hereby 

acknowledged, hereby sells and conveys to the said Metcalf 
and McCleery all his interest in the property and assets of every 
name and nature of said firm of the Boston Button Company, to- 
gether with the good will of the same, with authority to use his 
name if necessary in the premises, saving him harmless from all 
cost in the same. 

And whereas certain machines, forty-eight in number, with a cer- 
tain improvement thereon, manufactured by said firm have been 
and are now in use by said firm, and the same Metcalf and McCleery 
claim the right as members of said firm, by virtue of the manufact- 
ure and use by said firm of said machines with said improvements, 
to continue such use, and the said Wade reserves the right to deny 
such claim : i ; 

Therefore nothing in this sale and conveyance shall operate as 
an assent on the part of said Wade to the right to use said improve- 
ments upon said machines or as granting any rights for such use 
other than said Metcalf and McCleery now have, whatever they may 
be, and nothing in this reservation shall be construed to lessen or 
impair any rights which the said Metcalf and McCleery may have 
to such use. 

It being further understood that each party shall have the right 
to manufacture and use machines under patents for improvement 
in buttons, one dated March 23, 1869, and numbered 88099, and 
one dated April 27, 1869, and numbered 89450, but neither party 
shall vend to others the right to use or nanufacture machines under 
said patents without mutual consent, except as the same may be 
necessary in the reorganization or liquidation of their own business. 
The said Metcalf and McCleery hereby assume the payment of 
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the debts of said Boston Button Company and agree to indemnify 


and save harmless the said Wade therefrom. 
Witness the hands and seals of said parties the date above written. 


(Signed) HENRY B. METCALF. [seat. 
(Signed) WILLIAM W. WADE. [seat. 
(Signed) W. McCLEERY. SEAL. 


ln presence of— 
(Signed) B. E. PERRY 
To W. W. W. 
(Signed) H.C. HUTCHINS 
To H. B. M. and W. McC. 


76 Deposition of George A. Wade. 


Boston, May:6, 1882. 


Direct examination by Baxter E. Perry, Esq., of counsel for 
complainant: 


Int. 1.. What is your name, age, residence, and business or occu- 
pation ? ; 

Ans. George A. Wade; thirty-five; Winchester, Mass.; mechanic. 

Int. 2. How long have you worked on machinery or as a ma- 
chinist, and where and what. did you do in the years 1875 to 1879, 
inclusive—that is, what was your department of work and the gen- 
eral character of your employment, and whether in or out of the 
factory of the company ? 

Ans. For the last seventeen or eighteen years I worked for the 
Boston Button Company as foreman for those years at Medford and 
Boston, making tools, dies, etc., and assisting to build machinery 
for the different branches of the business in the factory of the com- 

ny. 
por 3. Do you remember the “ new machines,” as they have been 
here called, that were put into the factory or work-rooms of the 
Boston Button Company ; and, if so, at what time were they so put 
in—that is, what year or years, and whether all at a time or at dif- 
ferent times ? 

Ans. Ido. I do not remember exactly the time they were put 
into the factory. The machines were put into the factory at Me - 
ford, two of them. I cannot tell the years the others were put in. 
They were put in after we came to Boston, at different times. 

Int. 4. State whether these new machines were built like the old 
ones; and, if they differed, in what res did they differ ? 

Ans. The two first ones put in at Medford did not differ mate- 
rially from the others only in size. The others put in in Boston 
had different attachments put onto them after they came into the 
factory in Boston. Some of the attachments were put on before they 
came in and others after. They were larger sondeieite than the old 
ones. 

Int. 5. If the cams on the new machines differed at all from th 
cams on the old machines state in what respect or how. ab 
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77 Ans. They were made 80 that the rise and fall of the piston 

Was an easier motion, thereby giving a chance to run the 
machines faster ; also the shape was in that form which enabled the 
cams to rum with less wear. 

Int. 6. Do you remember the new locking arrangements—that is, 
the placing of the detent above the bed and its co-operation with 
the revolving plate that holds the dies? If so, will you state when 
that arrangement was put onto the machines, and, if you can remem- 
ber, who besides yourself and father worked on the improvement or 
any of Toe if any one? | 

Ans. Ido. That was put on after we came into Boston ; could not 
state the time now. I don’t remember of but one man besides that 
had anything at all to do with it in any shape or manner, and he 
worked under our direction. After the first one was put on, which 
I think was put on by Mr. W. W. Wade, Mr. E.N. pats worked upon 
it in the factory, putting on others. 

Int. 7. Whether this arrangement—this locking arrangement— 
was completed all at one time or in successive steps or stages. 

Ans. It was not completed all at one time. I couldn’t give dates. 
There was considerable time elapsed between its first mention and 
its completion. 

Int. 8. If you understand what is meant by the “swinging lever ” 
will you state, if able, when that was first applied or put onto the 
machines ? 

Ans. That was not completed all atonce. It was put on at various 
times. It was completed—I couldn’t be positive—I think some time 
in 1877. 

Int. 9. State what this lever was intended to do or what office does 
it perform. | 

Ans. The lever carried the sliding pieces which held the parts of 
the button under the piston in readinses to operate with the punch. 

Int. 10. State whether this operation or arrangement was bene- 
ficial or otherwise, and in what respect. 

Ans. It was beneficial. By combining the yielding block with the 

swinging lever if anything happened to the sliding piece in 
78 the plate the block yielded and allowed the punch to pass 
over it without injuring the swinging lever. 

Int. 11. Was this ring arrangementa perfectly operating arrange- 
ment, or had it defects; and, if so, what were they? 

Ans. It was not a perfect operating device; it was put on by the 
operative by hand, and at.the speed at which the machine run it was 
often the case that it was not put on in its proper place, in conse- 
quence of which it would come between the punch and the dies in a 
manner to get bruised and battered, making it unfit for use in a short 
time, and the liability of the machine being broken by the sudden 
stoppage when it came between the punch and die. 

fait. 12. How or in what way was the adoption of the sliding plate 
an improvement over this ring arrangement? 

Ans. It done away with handling the rings by the operative, the 


‘sliding pieces which answered the purpose of rings being automatic. 
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Int. 18. How was this lever attached to the machine—that is, 
whether rigidly or in a yielding way ? 

Ans. First rigidly, lastiy in a ielding manner. 

Int. 14. When was what is called here a yielding block and frame 
and spring, which form this combination, first attached to a machine 
or the machines, and where were the machines when this was applied 
in its perfect state? | 

Ans. I answered that once before, I believe. I think it was in the 
latter part of 1877 or first of 1878. It was somewhere about that 
time; I can’t state positive. 

Int. 15. Do you recall or understand what is claimed and de- 
scribed as a jointed or flexible lever; and, if so, will you state when 
it was perfected and applied to the machines in working order, and 
will you state where it was manufactured, or what part, if any, was 
done outside the button company’s factory ? 

Ans. I do; it was perfected and applied—I cannot tell the date, 
do not recall it. I think it was in 1877 or 1878; I am unable to fix 
the month; it was made outside of the factory and brought into the 
place and adjusted ; it was adjusted by myself and W. W. Wade. 

Int. 16. State generally what was the effect of these various addi- 
tions or changes, after they had been applied, upon the production, 

stability, or character and work of the machines. 
79 Ans. Before these improvements were applied it was the 

labor of one man constantly all the time to keep the ma- 
chines in repair and the different parts to operate exactly to produce 
good work. By the aid of the different improvements the machine 
was not liable to get out of order; it took less time to keep it in re- 
pair; it worked a good deal easier, and the result was more and bet- 
ter work, and by the aid of the improvements different kinds of 
work could be made which it was impossible to make successfully 
before these improvements were put on. 

Int. 17. State whether these effects you have described were suc- 
cessive as one after the other of the changes were made—that is, 
whether each one was an advantage and increased quality or pro- 
duction or otherwise. 

Ans. They were successive; each one was an advantage and in- 
creased quality and production. 

Int. 18. Will you state, if you can tell, what the expense of these 
various alterations or improvements was—I mean so much of them 
as were done outside of the manufactory of the company—uand state 
what was obtained or done outside. 

Ans. I could not state what the expense was; we always had 
various kinds of work done outside, more or less, not having a gen- 
eral machine shop in the place. We used to have some little work 
done at Hough & Rumney’s; some at Newell’s, on Lincoln street ; 
all of which Mr. Wade used to attend to—Mr. W. W. Wade. 

Int. 19. Who had charge of the machinery during all the time 
these improvements were making ? : 

Ans. I had charge of it; I remained in charge until I left, in 
August, 1880. . 


_ (Adjourned.) 
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Ava. 4, 1882. 
Cross-examination by Henry C. Hutcatns, Esq., of counsel 
for defendants: 
Cross-int. 20. You are the son of the complainant in this case, are 
you not? 
Ans. Iam. 
Cross-int. 21. Where do you now live? 
80 Ans. Yarmouth, Me. 


Cross-int. 22. Are you employed there; and, if so, how? 

Ans. I am; by C. H. Weston, manufacturer of machinery for 
leather belting. 

Cross-int. 23. How long have you been there so employed ? 

‘Ans. About ten weeks. 

Cross-int. 24. You were with your father on Chardon street after 
he dissolved with Mr. Metcalf and Mr. McCleery, were you not? 

Ans. I was. 

Cross-int. 25. When did you leave your father’s employment? 

Ans. I couldn’t say positively ; some three or four months ago. 

Cross-int. 26. Were you a partner with him or an employé upon 
wages ? 

Ans. We never had any definite settlement; I never was a part- 
ner. 

Cross-int. 27. What was the business carried on there by your 
father? 

Ans. Manufacturer of buttons. , 

Cross-int. 28. Did he use the same kind of machines, substantially, 
that were used by the Boston Button Company ? 

Ans. He did. 

Cross-int. 29. Where did he get them ? 

Ans. They were manufactured by him at different places. 

Cross-int. 30. How many did he have while you were with him? 

Ans. Six. | 

Cross-int. 31. Were these machines manufactured or made from 
pattern ? 

Ans. Partly. 

Cross-int. 32. And were those the patterns that had been made or 
used or owned by the Boston Button Company ? 

Ans. Partly. 

Cross-int. 33. How were you employed while in your father’s serv- 
ice on Chardon street? 

Ans. I had charge of the manufacturing. 

Cross-int. 34. When did you first go into the employment of the 

Boston Button Company ? 
81 Ans. I couldn’t say; since they have been in existence. 
Cross-int. 35. Were you in the a of the Boston Button 

Company when they manufactured at Medford ? 

Ans. I was. 

Cross-int. 36. And you came to Boston when they did and con- 
tinued in their employ? 
Ans. I did. 
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Cross-int. 37. When the concern left Medford and came. to Boston 
how many old machines had they and how many new in use? 

Ans. Twelve old and two called new ones. 

Cross-int. 38. Wherein did the two new ones differ from the old ? 

Ans. Not a great deal; only in size, as near as I can remember. 

Cross-int. 39. Can you state whether any of the improvements cov- 
ered by your father’s last patents were on those two new or twelve 
old machines before he left Medford ? 

Ans. Not one of them, I think, fully completed. 

Cross-int. 40. Were not these two new machines completed with 
some or all of these improvements and in actual use in the making 
of buttons before leaving Medford ? 

Ans. They were in process of improvement, but not fully com- 

leted. 
é Cross-int. 41. Do you mean not completed so as to be used in the 
manufacture of buttons? 

Ans. One of them was not; never had been used; couldn’t state 
positively about the other, as I didn’t have charge of it. 

Cross-int. 42. Do you remember when the improvements covered 
by the last patent were placed upon the twelve old machines that 
were brought into Boston ? 

Ans. 1 could not tell the time. 

Cross-int. 43. Did you leave the service of the Boston Button Com- 
pany before the dissolution in October, 1880? 

Ans. I don’t know; I was there at the time Mr. Wade published 
the dissolution. 

Cross-int. 44. Can’t you tell when you left? 

Ans. I could not tell the date; I think it was in August, before 

tle agreement of dissolution. 
82 ~ Cross-int. 45. When you left how many machines were 
there used by the firm ? 
_Ans. Forty-eight, I think. 

Cross-int. 46. And did these forty-eight machines all have upon 
them the improvements covered by the last patent? 

Ans. They did not. 

Cross-int. 47. Will you state how many of these machines had on 
them the improvement under the last patent? 

Ans. I cannot, positively. 

Cross-int. 48. Were these improvements put upon the twelve old 
machines broughi into Boston from Medford ? 

Ans. They were. 

Cross-int. 49. How many new machines were made after you came 
into Boston before the dissolution ? 

Ans. Thirty-four. 

Cross-int. 50. Who made these? 

Ans. Newell, on Lincoln street—J. S., I think—and Hough «& 
Rumney, Chardon street. 

Cross-int. 51. Did Newell make them all, or parts of all? 

Ans. He made parts of them all. 

Cross-int. 52. And Hough & Rumney made parts, each making 
different parts ? 
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Ans. Yes, sir. 

Cross-int. 53. Did Newell or Hough & Rumney, either or both, 
place upon these machines the improvements covered by your 
father’s patent? . 

Ans. Some of the improvements. 

Cross-int. 54. Who paid the bills for the work ? 

Ans. I don’t know; I did not. 

Cross-int. 55. Don’t you know that it was paid by the company ? 

Ans. [ sup it was; don’t know. I was not in a condition to 
know about the money affairs of the company. 

Cross-int. 56. Did you have anything to do with getting them to 
make them ? 

Ans. I did not. 

Cross-int. 57. Did you have anything to do with the man- 
83 ufacture of these new machines, or with putting these im- 
provements upon the old ones ? 

Ans. I adjusted the old and new ones after they were put on. 

Cross-int. 58. What do you mean by adjusting? 

Ans. Putting them into condition to run. 

Cross-int. 59. After they were put on—put on by whom? 

Ans. After the machines were built by Newell and Hough & 
Rumney. 

ae 60. Please explain what you mean by adjusting more 
fully ? 

Ans. Putting the parts together that the different parties made. 
There were a number of holes to be drilled, dies put on, and the 
machines so fixed that they would make buttons. 

Cross-int. 61. What was the condition in which a machine came 
from the hands of Newell or Hough & Rumney? 

Ans. They came in parts and lad to be adjusted so as to make 
buttons. | 

Cross-int. 62. What, if any, part of the machinery did you make 
and add after the machines came from the hands of Newell or 
Hough & Rumney ? 

Ans. Springs were to be put on and numberless other little things 
that I can’t cull to mind now. 

Cross-int. 63. This adjusting was done at the factory of the Boston 
Button Company, was it not? 

Ans. It was. 

Cross-int. 64. And at the expense of the company ? 

Ans. It was. 

Cross-int. 65. Whether or not these forty-eight machines that were 
there when you left had all been used at some time for the manu- 
facture of buttons by the concern ? 

Ans. I think they had. 

Cross-int. 66. Why did you say you think they had; don’t you 
know they had? . 
Ans. No; because some of them might have been used in the 

manufacture of parts of buttons. 

Cross-int. 67. You know that they were all employed in some way 
in the manufacture of buttons before you left? 
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§4 Ans. Yes; buttons or parts of buttons. 

Cross-int. 68. Will you now state what duty you discharged 
in the service of the Boston Button Company after they came into 
Boston ? 

Ans. I had charge of manufacturing. 

Cross-int. 69. What service did that involve ? 

Ans. To see that machines were kept in order, ready for manu- 
facturing, that orders were filled, and so on. 

Cross-int. 70. Did you hire or pay or discharge the help ? 

Ans. I sometimes hired and sometimes discharged. I did not 
pay them. I generally hired and discharged ; it was in my line. 

Cross-int. 71. Were your duties the same all the time you werein | | 
the service of the company in Boston ? i. 

Ans. They were in different departments. There is a department | 
of supplies, etc. I had charge of the manufacturing in them all, at | 
different times. | 

Cross-int. 72. What wages or salary did you receive from the Bos- 
ton Button Company ? 

Ans. Different sums at different times—weekly pay. 

Cross-int. 73. Whether these forty-eight machines at the time 
you left were complete and ready for the use that was required of 
them. 

Ans. They were. 

Cross-int. 74. Can you tell what kind of buttons were made at 
Medford before you left? 

Ans. They had commenced to experiment on what is known as 
fancy buttons. 

Cross-int. 75. Were not fancy buttons made upon the machines at 
Medford before moving to Boston, or sold in the market? 

Ans. They were, to some extent. 

Cross-int. 76. Were not these fancy buttons made at Medford by i 
means of these improvements of your father’s in his patent or some 
of them ? 

Ans. As patented, no. 

Cross-int. 77. On which of these machines—the twelve old or the 
two new—were these fancy buttons? 

Ans. I don’t remember. 
85 Cross-int. 78. Whether you left the service of the Boston 
Button Company before you father left ? 
Ans. I did not. : 
Cross-int. 79. Did you leave when he did or after ? 


Ans. After. "\ 4 
Cross-int. 80. What were the duties performed by your father 13 
> u partner in the Boston Button Company with Metcalf and Mr. “41 9 

eery ? | 
reid He was superintendent of the factory. | 
Cross-int. $1. Do you mean by that the machinery and the man- 7 
ufacturing department ? Ad 
Ans. Yes. : 


Cross-int. 82. Did he ever do any manual labor? 
Ans. I have seen him at work occasionally. 
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Cross-int. 83. What did you see him do ? 
Ans. I couldn’t sav now. 
Cross-int. 84. Wherein did his duties differ from yours ? 


Ans. I might say I was a deputy of his. 
GEO. A. WADE. 


Attest: WINSLOW WARREN, 
Special Examiner. 


86 Evidence for Defendants, Taken Pursuant to the Sixty-Seventh Rule 
of the Supreme Court of the United States, in Equity, as 
Amended, Before me, Winslow Warren, Special Examiner. 


Present: Baxter E. Perry, Esq., of counsel for complainant ; 
Henry C. Hutchins, Esq., of counsel for defendants. 


Deposition of William McCleery. 


Boston, Sept. 28, 1882. 


Direct examination by Henry C. Hutcutns, Esq., of counsel 
for defendants : 


Int. 1. Will you please state your name, age, residence, and occu- 
ation ? 

. Ans. William McCleery; thirty-two; Boston, Mass.; button busi- 
ness with H. B. Metcalf, under the style of Boston Button Company. 

Int. 2. Whether you were at any time a partner with Mr. Wade, 
the complainant in this case, and Mr. Metcalf; and, if so, when did 
you become such partner and when cease to be a partner ? 

Ans. I became a partner with Mr. Metcalf and Mr. Wade Jan. 1, 
1875, and ceased to be a partner with Mr. Wade October, 1880. 

Int. 3. Whether before becoming a partner with them you were 
a clerk for them or either of them. 

Ans. I was a clerk for both when they were doing business as 
partners as the Boston Button Company. 

Int. 4. Where was the place of business of the firm or the factory 
when you became a member of the firm, Jan. 1, 1875? 

Ans. At Medford, Mass. 

Int. 5. When did your firm leave Medford and move to Boston ? 

Ans. The last week in February, 1876. 

Int. 6. When you became a member of the firm what interest 
therein did you take or have ? 

Ans. One-quarter. | 

Int. 7. And Mr. Wade? 
87 Ans. One-quarter. 
Int. 8. And Mr. Metcalf? 

Ans. One-half. : 

Int. 9. Was that interest changed at any time during the exist- 
ence of the partnership, or was it always the same? 
Ans. It was not changed. It remained the same to the dissolution. 
Int. 10. Was there any other partner during that period ? 
Ans. No. 
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Int. 11. In addition to these proportions of profits was anything 
paid or allowed to partners; if so, what? 

Ans. Yes; each partner was paid a specific salary for duties to be 
rendered. Mr. Wade was to receive fifteen hundred dollars per 
annum, Mr. Metcalf three hundred, and I was to receive fifteen 
hundred. 

Int. 12. Were those salaries paid throughout the period of part- 
nership? 

Ans. They were. 

Int. 13. When you became a member of the firm, in January, 
1875, at Medford how many button-covering machines did the firm 
own? © 

Ans. They owned twelve styled “old machines” and two styled 
“new large machines.” 7 
_ Int. 14. When you left Medford, February, 1876, and moved to 
Boston you brought with you fourteen of these machines, did you 
not? | 

Ans. Yes. 

Int. 15. What was the difference between the twelve old and the 
two new substantially at that time, when you came in ? 

Ans. The two new were larger and had on later improvements. 

Int. 16. Had these two larger machines, one or both, the improve- 
ments covered by the later patents of Mr. Wade? 

Ans. One had all the later improvements with one exception, 
and that exception covered by part of claim 5 and known as the 
device for preventing breakage of the parts which operate sliding 

lates. The other had part, but may not have been making buttons 
in Medford. 
Int. 17. Will you state when the improvements or ap- 
88  pliances under the later patent of Mr. Wade were put, if at 
all, upon the twelve old machines? 

Ans. They were put upon the twelve old machines prior to May 
10, 1877. 

Int. 18. What number of machines in all were there of the firm 
at the time of its dissolution, in October, 1880? . 

Ans. Forty-eight covering machines. | 

Int. 19. When and where and by whom were the balance of these 
machines made? | 

Ans. Thirty-four machines were built in the machine-shop of 
James S. Newell & Co., Boston. The first order was given May, 
1876. They were all built and cezlivered in our factory prior to 
May, 1877. ‘The first delivery made was three, Sept. 11, 1876; six, 
Sept. 25, 1876, and so deliveries followed right along. 

nt. 20. Who gave the orders for these machines? 

Ans. I did. 

Int. 21. Who paid for the work ? 

Ans. The Boston Button Company, in whose name they were 
ordered. 

Int. 22. From what were these machines made—drawings, pat- 
terns, or how—by James S. Newell & Co.? 

Ans. They were made from drawings, patterns, and a sample 
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machine, which was one of the two new large machines that we had 
in daily operation at our factory. The drawings were made by Mr. 
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Thomas S, Davis under the supervision of Mr. Wade. 


Int. 23. How long before the dissolution, in October, 1880, were 
these machines in use and operation by the firm? 

Ans. They were put into operation as soon as possible after the 
delivery of each lot in our factory. We could not get the machines 
fast enough, and got James S. Newell & Co. to run nights on our 
work, and also employed additional help in our factory to put them 
into operation. 

Int. 24. Can you state a period of time before the dissolution, in 
October, 1880, when all these machines had been used and operated ? 

Ans. They were all used or ready for use—the thirty-four ma- 
chines—prior to the sending out of the twelve old machines to be 

altered and improved, which was May, 1877. 
89 Int. 25. In what condition did these thirty-four new ma- 
chines come from the hands of J. S. Newell & Co.? 

Ans. They came all ready to have the appliances and tools for 
making buttons put on them. 

Int. 26. You mean that the machines were to be set up and oiled, 


or what? 


Ans. Yes; they were to be set up and oiled and put in use. 

Int. 27. Was any more machinery to be made in order to put 
them into operation ? 

Ans. There were other parts to be put on above the bed plate, a 
filling-in plate, dies, posts, and springs. 

Int. 28. Where was that done? 

Ans. Some of these parts were made by J. Leavitt & Co., some by 
ourselves, but all put on and adjusted in the factory. | 

Int. 29. After a machine was brought from the hands of J. 8. 
Newell & Co. what time was necessary to prepare it and fit it for 
use ? 

Ans. It would depend on the number.of men that would work on 
it; but from the cundition our orders were in it did not take long 
to put each machine in operation, as we were waiting for the work. 
Some machines took considerable time in the adjustment and others 
not. I could not state more definitely. 

Int. 30. When vou became a member of the firm you became 
interested and had conveyed to you by the firm some interest in 
what you call the old patent, had you not? 

(Objected to.) 

Ans. Yes. 

Int. 31. These twelve old machines that were in use in Medford 
were made under that old patent of Mr. Wade, were they not? 

Ans. Yes; and had soine improvements of the new patent. 

Int. 32. Please state whether all these forty-eight machines which 
the firm owned at the time of the dissolution were covered in part 
by the old patent and the new devices embraced by the later 
patent. | 

Ans. They were. 
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Int. 33. You have said that Mr. Wade was paid a salary, in 
90 addition to his profits as a member of the firm, of fifteen hun- 
dred dollars per year. For what was that salary paid ? 

Ans. For the improvement and development of the machinery of 
the firm. 

Int. 34. Whether you or Mr. Metcalf knew of the application of 
Mr. Wade for his later patent. 

Ans. I did not know of it at the time of the application, and Mr. 
Metcalf never said to me that he knew of it. 

Int. 35. When did you learn of it? 

Ans. A short time before the letters patent were issued. They were 
issued June 1, 1880. | 

Int. 36. What took place when you heard of it? 

Ans. Mr. Wade then claimed them, the letters patent, as his per- 
sonal property, and Mr. Metcalf and I denied his right to such 
claim. 

Int. 37. Were the grounds stated by you to Mr. Wade of your 
claim ? 

Ans. They were; by either Mr. Metcalf in my presence or by me. 

Int. 38. What were those grounds stated by you ? 

Ans. That the improvements were made at the firm’s expense and 
risk, applied to the machines in their factory and operated by them, 
and that Mr. Wade was paid a salary for this department of the 
work. 

Int. 39. Were these forty-eight machines substantially alike—that 
is, did they make the same work ? 

Ans. They were substantially alike, but differing in size; and the 
large machines adapted for larger buttons. 

Int. 40. Were all these machines complete in themselves for 
making buttons or how otherwise, at the time of the dissolution ? 

Ans. They were all in operation, and each machine was complete 
in itself, so far as making some kind of button was concerned. 

Int. 41. Something has been said about transferring some of these 
appliances from one machine to another; will vou explain with 
regard to that, and why it was done? 

Ans. Some of the improvements are stationary and on all the 

forty-eight machines; the other improvements are not station- 
91 ary, and can bechanged from one machine to another for the 
purpose of varying the style of button. 

Int. 42. Since the dissolution of the firm the present firm have 
been using these forty-eight machines as they were purchased by 
you of the old firm ? 

Ans. Yes. 

Int. 43. And no other? 

Ans. No others. 

Int. 44. What was your salary paid to you fur—for what service— 
and for what was Mr. Metcalf paid a salary ? 

Ans. Mr. Metcalf’s salary was paid for what assistance he lent in 
financial matters. My salary was paid for the general superintend- 
ence and management of the business. 

Int. 45. You have stated in former answers that one of the de- 
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vices or improvements was wanting on one of the new large ma- 
chines at Medford. When was that added to thet machine after 
your removal to Boston, if at all? 

ee That was added after our removal to Boston, the latter part 
O € ° 

Int. 46. What kind of buttons were made at Medford ? 

Ans. We made light-shaped buttons, called wire-edged ; thick- 
edged buttons, called crown, half ball, full watch, inverted dome or 
high back, oval, cone-shaped or military, silk backs. These were 
all one-piece buttons. We made also two-piece buttons—namely, 
rim-edged, rim oval, rim convex, and jet centre; all of which were 
made and sold before we came to Boston. 

Int. 47. And were any or all of these embraced or covered by or 
dependent upon the new devices of the later patent ? 

Ans. They were, some of them—the crown, military, full watch, 
rim edge, half ball, and canvas back. | 

Int. 48. When you came into the concern in January, 1875, was 
there an inventory taken of the property of the firm ? 

Ans. No; not then; it had been taken Nov. 7, 1874, and it was 
on the basis of that stock account that I took my interest. 

Int. 49. Whether there was in the inventory any of these patterns 
or devices or machines included ; and, if so, state what ones. 

Ans. The patterns for the two new large covering machines 
92 were in the inventory of 1873—January, 1873—and then also- 
appeared in the inventory of Nov. 7, 1874. There also was 
in this last inventory two new large covering machines for two hun- 
dred and fifty dollars. In the inventory of January, 1873, there 
were three automatic paper feeding plates, at twenty-five dollars 
each. These also were in the inventory of November, 1874. In ac- 
count stock January, 1873, were twelve lifter-fingers for covering 
machines, at fifteen dollars each. ‘These were also in the inventory 
Nov. 7, 1874. The automatic paper-feeding plate is the same as 
stated in the new patent, claim four. The lifter-fingers for covering 
machine are the same as mentioned in claim three of the new pat- 
ent—viz., the means for stripping sleeve of piston die from thick- 
edged buttons. 

Int. 50. I understand you to have said that the thirty-four new 
machines were built at the expense of the firm and by the firm, and. 
that the twelve old machines had the new appliances attached to 
them by the firm and at the expense of the firm, and that the other 
two new large machines were bought by and at the expense of the 
firm at its formation; whether cr not the profits derived from the 
use of those machines and from the buttons made from them were 
divided in the proportions you have given among the members of 
the firm ? 

Ans. They were divided in proportion to the interest of each 

arty. 
4 Int. 51. Whether at any time while these machines were being 
altered and others built anything was said to you by Mr. Wade that 
he should claim for himself the benefit of these improvements so 
made upon these machines? 
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Ans. He never made any such claim. 

Int. 52. Whether any claim was made at the time when you be- 
came a member of the firm that he should make claim for him- 
self for any improvements in the machines already made or to be 
made? , 

Ans. I never knew that he had made such claim. 

Int. 53. You say the firm was dissolved in October, 1880, by 
mutual agreement; whether an attempt at dissolution or notice of 
dissolution was made earlier than that; if so, by whom? 

Ans. A notice of dissolution appeared in the Boston Daily Adver- 

tiser July 21, 1880, and was signed W. W. Wade. 
93 Int. 54. Whether this was followed by a bill in equity ap- 
plying for a dissolution and a receiver by Mr. Wade? 

Ans. It was. 

Int. 55. What was the effect of this proceeding upon the business 
of the concern? . ' 

Ans. It brought in numerous inquiries in relation to our business 
‘ standing, as rumors were through Boston and New York that we 
were running the business and had no right to do so. : 

Int. 56. Whether or not your credit was drawn in question ? 

Ans. There is no doubt but that it was. 

Int. 57. After the dissolution of the old concern with Mr. Wade 
you have continued the business of making buttons ever since at the 
old place? | 

Ans. We have. 

Int. 58. How do the prices obtained for buttons made since the 
dissolution compare with former prices? 

Ans. We have not been able to maintain our former prices for 
buttons of the same kind as are made and sold by Mr. Wade. 

Int. 59. Why not? 

Ans. Because he has broken the prices, and if we want to sell we 
must sell at his tee or lose the trade. 

Int. 60. Whether you have ever lowered the price of your buttons 
for the purpose of injuring him and his business and his family? 

Ans. We have never lowered the prices of buttons same as Mr. 
Wade makes in competition with us for that purpose. 

Int. 61. Have you ever lowered the price of buttons made by him 
as well. as you except that they had been first lowered by him? 

Ans. We never have. 

Int. 62. Have you ever been the first to break price of buttons 
such as he makes or sells? 

Ans. We never nave. 


Cross-examination by Baxter E. Perry, Esq., of counsel for 
complainant: 


Cross-int. 63. Prior to your going into the firm with Metcalf & 
Wade, a : , 1875, how long had you been employed by them as a 
clerk ? | 
94 Ans. Since the withdrawal of the firm of Henry B. Metcalf 
& Co. from Boston, about four years. 
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Cross-int. 64. Was there any other partner with them during your 
employment as clerk, if you know ? 

Ans. Yes; Daniel G. Littlefield. 

s Cross-int. 65. If you kuow, please state when he went out of the 
rm. 
ae I cannot tell exactly ; it must have been at or before Nov. 7, 

Cross-int. 66. Did any other partner then come in, or about then? 

Ans. No. 

Cross-int. 67. Was there any other partner in the firm with you 
except Mr. Metcalf and Mr. Wade? 

Ans. No. 

Cross-int. 68. Prior to your entering the firm what were your pre- 
cise duties as clerk ? 

Ans. I bought stock and supplies, sold buttons, kept the books, 
and collected the accounts. . 

Cross-int. 69. Where were you stationed during this time? 

Ans. First in Franklin street, in the store of H. B. Metcalf & Co.; 
next in Milk street, in the store of C. H. Dunham & Co.; then at 27 
Cornhill; all in Boston. 

Cross-int. 70. How often during this period were you at Medford, 
at the factory? : 

Ans. Once a day,at least, during working days; sometimes oftener. 

Cross-int. 71. How much time did you spend there ? 

Ans. Sometimes an hour, sometimes half a day. 

Cross-int. 72. What were your duties there or what did you do? 

Ans. I carried out orders, carried out bundles of stock from which 
to lrave special orders made; I took memorandums of stock required, 
took out money from which to pay help, examined to find what 
buttons were being made, and gave instructions regarding them. 

Cross-int. 73. Prior to this clerkship what had been your business 

or occupation. 
95 Ans. I was clerk for Henry B. Metcalf & Co. about five 
or six years. I was both salesman and book-keeper there. 

Cross-int. 74. What mechanical business have you ever learned 
or been engaged in up to the time of your entering this firm? 

Ans. I had never learned any mechanical business or been en- 
gaged in any. 

Cross-int. 75. What mechanical knowledge have you, practical or 
theoretical ? 

Ans. That which I have learned from being engaged in the but- 
ton business. 

Cross-int. 76. When you became a partner, as you say, in January, 
1875, what kind of buttons were being nade on the twelve old and 
the two new large machines, as we have styled them, that differed 
from what had been made during the time of your clerkship before, 
if any? 

Ant T'here were many kinds that differed from those made when 
I first becume a clerk for the firm. 

Cross-int. 77. In what respects, of character or quality or styles? 
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Ans. We had gone into different styles; they differed in shane 


and size and for the trade that we made them for. 

Cross-int. 78. Was there any kind made on these machines that 
could not have been made on earlier machines used by them ? 

Ans. There were; about the time I became a partner. 

Cross-int. 79. What were these kinds and how and in what re- 
spect did those machines aid or secure the making of them ? 


Ans. Thick edge, dome-shaped, inverted dome-shaped, rim-edged, 


and canvas back ; the canvas back were made with the improved 
automatic sliding plates; the inverted dome and thick-edged but- 
tons brought into requisition a lifting finger or sleeve-stripping de- 
vice ; the rim-edged buttons were made, some of them, with the 
improved partible die. 

Cross-int. 80. These machines, then, as they were in January, 
1875, were, in your belief and opinion, an improvement over earlier 
machinery or appliances known to you ? 

Ans. They were. 

Cross-int. 81. Can you state whether the die used at this 
96 time, in 1875, was the same as has since been employed or 
used on those machines? 

Ans. I can state that the die which was used some time during 
1875 and prior to January, 1876, is the same as that now used. 

Cross-int. 82. Can you tell any more definitely when the die as 
now used was first applied or used on the machine ? 

Ans. I cannot give the day or month, but it was prior to 1876. 

Cross-int. 83. In what respect did the two large machines you 
speak of as being at Medford before you moved differ from the 
aaa twelve old machines before the new or disputed devices were 
added ? . 

Ans. They were larger. I could not say that they differed in 
any other respect when they came from the machine shop and _ be- 
fore these new devices were added. 

Cross-int. 84. You say in your direct examination that all the 
improvements covered by the new patent had been put onto one of 
these large new machines, with one exception which you mention ; 
now, was the locking arrangement on that machine before you 
moved in, as you said? 

Ans. It was. 

Cross-int. 85. Did the locking arrangement then include the 
_ Jointed or flexible lever? 

Ans. It did, but there was a slight change made in it while the 
new machines were being made at J. S. Newell & Co.’s. 

Cross-int. 86. Did it include the detent for holding or locking the 
plate in the same place and of the same kind as now used ? 

Ans. I think that was wherein the change was made at J. S. 
Neweil & Co.’s. | 

Cross-int. 87. Was the flexible lever used with that machine or 
applied to it when or before it was brought in ? 

Ans. In what the change was nade at J. S. Newell & Co.’s I can- 
not exactly state, but when the thirty-four new machines came 
from J. S. Newell & Co.’s they had this locking arrangement as it is 
now. , 
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Cross-int. 88. Are you sure it was then as it is now ? 
Ans. I am sure that when the machines came from J. S. Newell 
& Co.’s it was then as it is now. 
97 Cross-int. 89." Was the sleeve-stripping device or | ifter-finger 
on either of these two new large machines when th ey came in 
from Medford ? 

Ans. It was on one of them at least. 

Cross-int. 90. And was the device the same then as now? 

Ans. I do not know of any alteration being made. 

Cross-int. 91. Was the compound piston die on either one of those 
two machines when they came in? 

Ans. It may not have been on the machine, but we had compound 
partible dies in Medford. 

Cross-int. 92. Was what is pointed out to you as the flattened 
arbor E on either of those machines when they came in? , 

Ans. It was on the machine that was sent to J. S. Newell & Co. 
for a pattern, but when it was put on I cannot tell. 

Cross-int. 93. Was what we call the swinging chock on either of 
those machines when they came in? 

Ans. It was on that machine that went to J. S. Newell & Co. for 
a pattern. 

Cross-int. 94. Was the oscillating lever, for moving the slides in 
feeding plate, on when they came in ? 

Ans. It may not have been on either of the two large machines, 
but it was in use without the yielding block prior to coming to 
Boston. 

Cross-int. 95. Can you tell when that oscillating lever, as now 
shown you, was applied to any machine in your factory ? 

Ans. In the latter part of 1876, but I cannot fix it more definitely 
than that. 


(Adjourned.) 


Sept. 29, 1882. : 


Cross-int. 96. Can you state who made the flexible or jointed 
lever called here.the iron spring, Exhibit Z; and, if so, when it was 
made ? 

Ans. I believe James S. Newell & Co. made the ones that are 
now on the machines, and made some of them the latter part of 
1876. 

Cross-int. 97. Can you and will you produce any bill for the 

making of that lever from any party ? 
98 Ans. I don’t know that I can, because there might not be 
anvbody to identify it from a bill. I couldn’t tell whether it 
was that spring or some other one. 

Cross-int. 98. Is it not usual for a mechanic to identify in his bill 
what the work charged for was? 

Ans. It is when they can, but such small special work may not 
be designated so that they themselves after a number of years could 
tell just what it was. 

Cross-int. 99. Have you any recollection or knowledge of any 
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other form of lever used in the place of this iron exhibit at any 
time? 

Ans. I have; we used a spring in connection with this lever that 
was attached to one of the legs of the machine instead of the trip- 
hammer. 

Cross-int. 100. Do you remember when that was abandoned ? 

Ans. I could not say when the first one was abandoned, but some 
of them were abandoned during the latter part of 1876. 

Cross-int. 101. Have you any recollection of the lever being used 
with a straight spring attached to it? 

Ans. I have. 

Cross-int. 102. And will you state when and where it was aban- 
doned, if at all ? 

Ans. I would say that the latter part of 1876 or beginning of 

1877. 
'  Cross-int. 103. Have you any recollection of this lever being used 
in connection with the curved spring as exhibited ? 

Ans. It was used on the new machines. 

Cross-int. 104. And will you state when, if at all, it was aban- 
doned ? 

Ans. It was abandoned. the last part of 1876 or beginning of 1877. 

Cross-int. 105. How soon thereafter, in your best recollection, was 
this iron spring, Exhibit Z, substituted for it ? 

Ans. I could not say definitely. 

Cross-int. 106. If a bill should be produced to the Boston Button 

- Company for the making of this iron spring as late as Octo- 
99 ber, 1877, and paid for by the company, should you feel your 
memory weaken as to the dates you have given ? 

Ans. I would not, because some of those were on the machines that 
came from James S. Newell & Co. prior to May 10, 1877, and should 
a bill be presented from some other party dated after that it might 
be for repairs or otherwise. 

Cross-int. 107. Did you make the contract with Newell & Co. for 
these new machines or the altering of the old ones; and, if so, was 
it in writing, and did it call for that iron lever, Exhibit Z? 

Ans. After certain preliminaries I closed the contract with James 
S. Newell & Co., in their office, in Loncoln street, and the contract 

rice was based upon the machine shown to them that was running 
in our factory, but I cannot state whether that contract was in writ- 
ing. I cannot state whether the iron lever, Exhibit Z, was covered 
by that contract. 

Cross-int. 108. How many lifting devices are you able to recollect 
as ever having been used or applied to these machines? 

Ans. I cannot state whether more than one kind. ’ , 

Cross-int. 109. What experiments, if any, have been made in the 
dies used on those machines, and how many varieties can you recall 
in your connection with them ? 

Ans. We made new dies as we went into new lines of business; 
the number I cannot state. 

Cross-int. 110. Do you remember any compound piston dies used 
and abandoned before the one now in use was adopted or substi- 


tuted? 
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Ans. Ido. I remember one that the centre piece was operated 
by a spring instead of this attachment as now used; I remember no 
other. 

Cross-int. 111. Do you remember when that was abandoned ? 

. ns. That was abandoned on some buttons while we were at Med- 
ord. 

Cross-int. 112. When finally abandoned ? 

Ans. That I cannot tell, the exact date. I have here a new die 
which we used at Medford, and is the same in principle as the dies 
now used. I will say in May and June, 1876, we had large orders 

and made the two part buttons with compound piston dies, 
100 the same as Exhibit Partible Die. I preduce and annex the 
above die, and it is marked “Exhibit Y, W. W.” 

Cross-int. 113. Could you not have made those same buttons be- 
fore on the old machines? 3 

Ans. Similar buttons have been made on foot machines. 

Cross-int. 114. Referring to your answer to the cross-int. 50, will 
you state that you are sure that the die referred to therein was made 
or used while you were in Medford ? 

Ans. It was made and used while we were at Medford and the 
buttons made and sold from it. 

Cross-int. 115. Who made it, if you know, and when was it made? 

Ans. I do not know who made it, nor exactly when it was made. 

Cross-int. 116. Referring now to the model, will you look at what 
we call the frame that holds the yielding block and state, if you can, 
who made it and when ? : 

Ans. I believe Mr. Leavitt made it some time in the latter part of 
1876. 

Cross-int. 117. What connection, if any, had the Leavitt referred to 
with the firm of Hough & Rumney? 

Ans. He managed their machine shop and, I believe, had an in- 
terest in their business, or rather be managed the machine shop of 
J. Leavitt & Co.,and Hough & Rumney had an interest in it. After- 
wards J. Leavitt went out and left them there. 

Cross-int. 118. Can you and will you produce the bill for the mak- 
ing of those frames, more or less of them, by any one, at your exam- 
ination ? 

Ans. I do not know that I can produce the bills as far back as 
that. 

Cross-int. 119. Will you state, if you know, who made the other 
parts of the new and altered machines after Newell & Co. had done 
their part of them ? 

Ans. J. Leavitt & Co. made most of the other parts. There may 
have been some parts made by others, but I cannot now recollect 

who they are. 
101 Cross-int. 120. Whether, to your knowledge, any of said 
parts were made at your factory ? 

Ans. Yes; there were some made at our factory. 

Cross-int. 121. State whether these parts were made after or before 
Newell & Co. had got through with their work. 
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Ans. Some were made before and some after. I speak now of the 
parts necessary to make the buttons. 

Cross-int. 122. I refer to the essential parts of the machine not 
made by Newell & Co. and not to the dies. State when those parts 
were made. , 

Ans. The most definite answer that I can give to that is that they 
were made during the time Newell & Co. were making their parts 
or immediately after, because it was our plan to have all the parts 
ready to place on the machine and put it in operation as soon as it 
came from J. S. Newell & Co., as we were short of machines and 
behind our orders. 

Cruss-int. 123. Did you give the order for those various parts? 

Ans. I did not. 

Cross-int. 124. Can you tell any more definitely when the orders 
were filled than you have? 

Ans. I cannot. | 

Cross-int. 125. Can you tell any more definitely which of those 
parts were made in the company’s factory ? 

Ans. I cannot. 

Cross-int. 126. Could the yielding blocks and springs have been 
ordered and made before the frame for holding them ? 

Ans. They could, but I don’t think they were. 

Cross-int. 127. Could the orders or order for the iron lever, Ex- 
hibit Z,and the various parts not made by Newell & Co. for the old 
or altered machines have been given and filled before these machines 
were altered over? 

Ans. Some of them were. 

Cross-int. 128. You may state precisely what and which. 

Ans. The new pistons were ordered before the machines were 
altered wal that is all I can state definitely; there may have been 

others. 
102 Cross-int. 129. Who gave the order ? 
Ans. I don’t know definitely, but I think Mr. Wade. 
Cross-int. 130. How much time did you spend in the machine- 
shop or machinery rooms of the Boston Button Company in the year 
1877? 
Ans. I could not state how much, but I wasaround there during 
the day a good many times. 
Cross-int. 131. Will you state precisely what, if anything, you had 
to do in those rooms? 
Ans. During 1876 and 1877 I was in a great deal of the time for 
the purpose of pushing forward the work in each department. 

Cross-int. 132. How pushing the work in those departments ? 

Ans. Hurrying up the completion of the machinery, the making 
of dies, and the executing of orders. 

Cross-int. 138. Who did you hurry ? 

Ans. The heads of all the departments. 

Cross-int. 134. Who were the heads of those departments ? 

Ans. Mr. W. W. Wade was improving the machinery ; Mr. George 
A. Wade was at the head of the department for making covering 
dies for covering the machines, adjusting them to the machines, 
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and making the buttuns; Mr. Haven was at the head of the depart- 
— of machinery for making supply parts for the covering ma- 
chines. 

Cross-int. 135. Then you hurried W. W. Wade, Geo. A. Wade, 
and Mr. Haven? 

Ans. Also James S. Newell & Co. 

Cross-int. 136. Did you tell the Wades what to do? 

Ans. I told them what we wanted. 

Cross-int. 137. Did you tell them how to do it? 

Ans. I did not. 

Cross-int. 138. Did you tell them when to do it? 

Ans. Yes; we wanted everything right off. 

Cross-int. 139. What was it that you wanted right off? 

Ans. The new machines, the new dies, and the new buttons. 

Cross-int. 140. Did you know then or do you know now the parts 
that were required to finish those machines after Newell & Co. got 

through with their work, precisely and in detail? 
103 es I knew some of them that were made by J. Leavitt & 

Cross-int. 141. Can you and will you state precisely what had to 
be done after Newell é Co. had got through and after Leavitt & Co. 
had Yar goer on those certain parts which you say you knew were re- 
quired ? , 

Ans. Springs had to be added and the machine adjusted ; by ad- 
justment I mean the putting of each part in easy running condi- 
tion. 

Cross-int. 142. Was not the oscillating or swinging lever to be 
made, was not the yielding block and the springs, and was not the 
frame for holding yielding block after it was milled out to be 
finished 7 

Ans. These devices are not needed upon every machine, nor have 
we made them for all the machines; therefore I only spoke in my 
previous answer of those parts that were put on all the machines. 

Cross-int. 143. But were they not necessary to finally finish and 
perfect any one machine? | 

Ans. For making of certain kinds of buttons these devices are 

ut on. 
: Cross-int. 144. Were they not necessary for the final perfection in 
the largest sense of this patented machine ? 

Ans. That all depends upon the class of work you intend to 
make. 

Cross-int. 145. Were there not several other parts than those you 
have now referred to and many other things to be done than those 
mentioned already for the final finishing and perfection of this ma- 
chine? 

Ans. Not that I remember. 

Cross-int. 146. From your experience or any knowledge you have 
of practical mechanics can you tell how long could be reasonably . 
required to do all these necessary things and finally perfect a ma- 
chine after Newell & Co.’s work was done? 

Ans. I can state that after we received the machines from Newell 
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& Co.’ some of them were put into operation and were making but- 
tons in a very short time—inside of ten days. 
Cross-int. 147. But my question is how long would be re- 
104 = quired to finally finish—that is, to put on and adjust to work - 
ing order—every. device claimed in this patent ? 

Ans. The time I have stated would cover 1t. 

Cross-int. 148. Would it make any difference whether the other 
parts were all ready or whether they had to be ordered and made 
after Newell’s machine came in ? 

Ans. Yes; it would. 

Cross-int. 149. Can you tell when every part necessary to the final 
perfection of any one of these machines came into your factory ? 

Ans. I cannot exactly, but it was prior to May 10, 1877. 

Cross-int. 150. Can you tell whether all these patented devices 
were put onto one of the new machines or onto one of the old ma- 
chines altered ? | é' 

Ans. I cannot now state. 

Cross-int. 151. You say that you had some interest in the old pat- 
ents conveyed to you when you went into the firm; was such con- 
veyance in writing, and from whom, if anybody, did it come? 

Ans. It was in writing, and came from Mr. Metcalf and Mr. Wade. 

Cross-int. 152. Will you produce it and annex it? 

Ans. I will produce it and annex a copy, if it is not already in the 
case. I find upon examination it is in, as Exhibits C and D and G 
refer to those conveyances. 

Cross-int. 153. Can you state who made the feeeding tables for 
these machines; and, if so, when ? 

Ans. I think Mr. Gardner made them. I cannot give the date. 
We worked some of the new machines without them when first start- 
ing some of them. The tables may have been in the factory, but not 
adjusted to the machines. 

Cross-int. 154. Have you any knowledge of any agreement be- 
tween you and your copartner, other than those papers which have 
been put in this case, as to the partnership? 

Ans. No; none in writing. 

Cross-int. 155. Why, then, did you say that Wade’s salary was 
paid to him for the improvement and development of the ma- 
chinery ? 

Ans. That was a verbal agreement. 

Cross-int. 156. When and where was it made? 
105. Ans. It was made when I went into the firm. I speak now 
of my part of agreement. I believe in the office on Cornhill. 

Cross-int. 157. Will you state who was present and precisely what 
‘was said ? 

Ans. There were only the three partners present at that time, that 
I am aware of, that could hear the conversation. Mr. Metcalf was 
urging for the further improvement of machinery, and I was urging 
that Mr. Wade should invent some devices for feeding the different 
parts automatically ; then when we moved to Boston we were still 


‘urging Mr. Wade on these new devices, and had quite a conversation 
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in our office on Purchase street, and at Mr. Wade’s request took all 
other duties off his shoulders. 

Cross-int. 158. Is that all the verbal agreement that you refer to? 

Ans. I believe his salary was raised from twelve to fifteen hundred 
dollars per annum at the time of that first agreement. 

Cross-int. 159. What were the duties, in their largest extent, which 
were left to Mr. Wade? 

Ans. The improvement and development of the machinery. 

Cross-int. 160. Had he any superintendency or supervision of any 
portion of the work ? 

Ans. Yes; the construction of the machinery. 

Cross-int. 161. Any other duties ? 

Ans. That’s what he was to give his whole time to. 

Cross-int. 162. Had he control of the machinists ? 

Ans. As regards their working on this machinery, he had. 

Cross-int. 163. Had he control of the button-makers ? 

Ans. No. 

Cross int. 164. Who had control of the help in the manufacturing 
department—that is, hiring and discharging ? 

Ans.: I had. 

Cross-int. 165. During all the time after you became a member of 
the firm? If not, for what time? 

Ans. I hada part of the time at Medford; but Mr. Wade objected, 
and that arrngement was given up. After our factory was moved 

to Boston I had charge of the help. 
106 Cross-int. 166. Were not these new devices, in whole and in 
part, a great improvement on or over the old patented ma- 
chines? 

Ans. They are an improvement in respect of quantity, quality, and 
variety of style. 

Cross-int. 167. What was the expense, comparatively, of the manu- 
facture of these new devices? 

Ans. It was a large expense from the time that the patterns were 
made in 1872 up to the time the machine was finished. 

Cross-int. 168. How would it compare with the increased produc- 
tiveness and profits of the new device? 

Ans. That I cannot state, but we should not have put on these 
new devices or made these experim. ts unless we could see some 
show ultimately for profits. 

Cross-int. 169. Do you know whatever became of those three au- 
tomatic feeding plates or the twelve lifter-fingers that you said were 
in the inventories of 1873 and 1874? 

Ans. I presume we had them when we moved to Boston; that’s 
all I know. 

Cross-int. 170. You say you have continued the same business 
at that same place, notwithstanding all rumors and the way your 
credit was affected, and notwithstanding the notices given you and 
appearing in this case; now will you state on what grounds or claims 
you have so done? 

Ans. We have continued in business and have tried to satisfy our 
creditors that we have a right to doso, and we believe we have, upon 
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the grounds that we owned the machinery and can pay for our stock 
and meet all our demands, notwithstanding the rumors that have 
hurt us. 

Cross-int. 171. How soon after the dissolution in October, 1880, 
did you come down in prices of covered buttons such as are made 
by Mr. Wade? 

Ans. Not until after Mr. Wade had made buttons and quoted 
prices. I cannot give the exact date, but we never reduced the 
price until after we had learned from some of our customers the 
prices which Mr. Wade had quoted. 

ross-int. 172. About what is the productive capacity of one of 
these machines 7 
107 Ans. It depends upon what you are making and the speed 
you are running. Mr. Wade averaged them, I believe, at 
from ninety to one hundred gross of plain buttons per day. 


Attest: WINSLOW WARREN, 
Special Examiner. 


Deposition of Henrie D. Stone. 


Boston, Sept. 29, 1882. 


Direct examination by Henry C. Hutcurns, Esq., of counsel 
for defendants: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Henrie D. Stone; age, thirty-three; Boston, Mass.; foreman 
of J. S. Newell & Co.’s machine shop, 71 Lincoln street, Boston. 

Int. 2. How long have vou been so employed ? 

Ans. As foreman about nine or ten vears. ; 

Int. 3. Whether said firm made for the Boston Button Company 
some button-covering machines at any time and when? 

Ans. They did; about May, 1876; commenced about that time. 

Int. 4. Can you tell how many new ones you made? 

Ans. They came by lots; the first lot was ten; the second lot 
twelve, and third lot twelve; in all, thirty-four. 

Int. 5. Can vou give the dates of the delivery of the various lots 
to the Boston Button Company ? 

Ans. I can give the dates of the bills to the Boston Button Com- 
pany. The machines were supposed to have been done there and 
delivered, perhaps, a day or two after: Sept. 11, 1876, three ma- 
chines; Sept. 25, 1876, six machines; Oct. 16, 1876, one machine ; 
Dec. 12, 1876, eleven machines; March 29, 1877, seven machines ; 
May 4), 1877, six machines. 

Int. 6. Did you also put on new appliances upon twelve old ma- 
chines after this? . 


Ans. Some time after the new ones were done, following them - 


right up. 

Int. 7. Can you tell when these old machines were all delivered 
to ~ Boston Button Company with the new appliances—the altera- 
tions | 
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108 Ans. I can’t tell exactly the dates; they followed right after 
the new ones. 

Int. 8. Can you state a date before which they were all delivered ? 

Ans. I shouldn’t dare to state without having my books here or 
looking at them. | 

Int. 9. Can you tell by a reference to your books when all these 
old machines were altered over and delivered to the Boston Button 
Company ? 

Ans. I can. 

Tut. 10. From what did you make these new machines—from 
drawings or from a sample machine? 

Ans. I started the machines from sketches taken by myself of a 
machine in their factory. As we went a little further along we had 
some drawings, and before I got the first lot done I had the old 
machine from the factory ; they couldn’t spare it at the first start. 

Int. 11. Whether the new machines made by you were like the 
sample machines sent you in all respects? 

Ans. They were, except one attachment there for holding the 
spring, something to do with the pawl or ratchet. 

Int. 12. Was that added by you? 

Ans. It was. 

Int. 13. That appiiance or device you refer to was put by you on 
all the thirty-four machines, and was something that the sample 
machine did not have? 

Ans. The spring holder was added. 

Int. 14. Was this same spring holder added to the old machines 
when they were altered ? 

Ans. Yes, sir; I think it was; I won’t be positive. 

Int. 15. Was there any difference, except in the size of the ma- 
chines, in the twelve old machines after they were altered over and 
the thirty-four new machines, as far as your work was concerned? 

Ans. No, sir; no material difference, except the strengthening of 
some of the parts where it might need it, as near as I can recollect, 
except that they were alike; I mean the new machines were like the 

old ones, except that they were larger and stronger. 
109 Int. 16. Have you seen the machines that the Boston But- 
ton Company are now running; and, if so, when? 

Ans. Yes, sir; yesterday afternoon and at various other times. 

Int. 17. Are the thirty-four new machines now used by the Bos- 
ton Button Company and the twelve old machines and the two 
large machines the same in all respects as when delivered by you, 
so far as your work went? 

Ans. Yes, sir. 

Int. 18. Who ordered and paid for these machines and work by 
J. S. Newell & Co.? 

Ans. Mr. Newell told me the order had been given by Mr. Mc- 
Cleery to go ahead. They were charged to and paid for by the Bos- 
ton Button Company. 

Int. 19. You have spoken of doing this work from drawings and 
a sample machine. Did you have patterns also? 
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Ans. I had patterns that we used to get these castings with, pat- 
terns of all cast-iron work. . 

Int. 20. Do you know who made the drawings which were fur- 
nished to you? 

Ans. I think the young man’s name was Davis. I don’t know 
his initials. 

Int. 21. Whether or not when you were building these thirty-four 
new machines you got out tue extra parts for the alteration of the 
twelve old machines. 

Ans. Yes, sir; we did. 


Cross-examination by Baxter E. Perry, Esq., of counsel for 
complainant : 


Cross-int. 22. What personal knowledge have you, if any, of the 
time when one single one of those thirty-four new machines were 
delivered to the Boston Button Company ? 

Ans. The only personal knowledge I could have would be by 
reading the books and knowing that delivery is always verv close 
upon the sending the bills, and knowing the hurry they were in. 

Cross-int. 23. Have you any personal knowledge of the time of the 

_ delivery of any one of them? 
110 Ans. I couldn’t remember the dates. I made no note of it 
myself. 

Cross-int. 24. Can you not now state from recollection or memory 
that the twelve old machines altered over by you, as you say, were 
altered and delivered as late as the fall of 1877? . 

Ans. No, sir; I cannot. 

Cross-int. 25. Have you any recollection about it? 

Ans.-I recollect the changing and repairing, but not the time of 
delivery. 

Cross-int. 26. Will you look at the model shown you and state 
whether you or the firm made any part of these thirty-four new 
machines which was above the plate? 

Ans. Yes, sir; I made some parts of it above the plate. 

Cross-int. 27. Will you now state precisely what parts you made 
above the plate? 

Ans. I made the two uprights B and B', the two pistons E and 
E', the two arbors eand e', the oscillating chock é, the two rods that 
move the piston i and 7’, the two stationary pallse and &, the two cross- 
braces that tie the uprights together. I don’t see anything else. 
There is one more thing—a piece marked i, i‘, and 7, which is the 
sleeve-stripping device or lifter-finger. 

Cross-int. 28. Will you state whether those various parts you 
have enumerated were all completely finished and placed onto 
the other portion of the frame at your shop, or whether they weut 
up in pieces or parts to be attached and adjusted at the button 
factory ? . 

Ans. They were made and fitted to their places in our shop, but 
whether for convenience of shipping the new «com were taken apart 
and they went up in pieces or not I don’t exactly remember. They 


' 
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were fitted, because I tried every part to see that the machines were 
right before they left the shop. 

Cross-int. 29. Will you state, if you know, who made the other 
parts of those machines as now running? And if you can state by 
whom, state when they were made and delivered. 

Ans. During the building of these machines I believe Mr. Wade 
told me the dies were being made by Hough & Rumney. I only 
know as to those parts by hearsay. 

Cross-int. 30. Will you look at what is called the lever, and 

111 ~=which is marked by the commissioner “ Exhibit X, W. W.,” 

and state whether that was the lever that you made and ap- 

plied to those thirty-four machines and the altered ones, or whether 

the lever which you did make, instead of having the bent or curved 

brass spring, as shown in this exhibit, had a straight spring in lieu 
of the curved one. 

Ans. My recollection is that I started to build these levers with a 
straight spring for the thirty-four machines, but was ordered to stop 
and substitute another one, but it was not the one with the curved 
spring. 

Cross-int. 31. On your best recollection did not those machines 
go up to the button factory with that straight spring lever? 

Ans. Ten of them did, and we changed them up there. 

Cross-int. 32. Have you any recollection of making or applying 
the lever with the curved spring just exhibited ? 

Ans. No, sir; I never made a lever with a curved sprivg. 

Cross-int. 33. If, as you say, you altered the lever at the factory 
what alteration did you make, or to what? 

Ans. I substituted a lever similar to one marked d' @ d d°. 

Cross-int. 34. Will you look at the iron casting marked “ Exhibit 
Z, W. W.” and say. whether that is the one to which vou refer? 

Ans. Yes, sir; that is the one, though the first one I made was of 
brass, but the iron one was subsequently adopted. 

Cross-int. 35. Can you tell how much of that was originally of 
brass? 

Ans. According to my recollection it was only to try the experi- 
ment, and the piece marked “d'” in the model was the only part in 
brass. 

Cross-int. 36. Will you state when you first received the pattern 
and obtained the casting for the iron lever just produced ? 

Ans. Somewhere near Dec. 21, 1876. 

Cross-int. 37. Now, state whether you applied that iron lever to 
all the thirty-four new machines; and, if so, when did you apply it 
to them all? 

Ans. During the building of the second and third lots those 
112 _ belonging to those lots were a and also to those already 
delivered. Men were sent up there for that and applied at 

their shops. 

Cross-int. 38. Will you also state when, if at all, you applied that 
iron lever to the twelve old machines which you altered over as you 
say ? 

"Ane It would be likely to be applied while we were repairing and 
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altering over those machines. I can’t tell the exact date. I could 
get it by referring to the books. 

Cross-int. 39. If it shall appear that the charge for making those 
iron levers appears on the books of your firm as made in October, 
1877, would that entry control your memory as to time ? 

Ans. I don’t think it would, for I don’t think that charge can be 
there, according to my recollection, unless it be some special lot that 
was made. 

Cross-int. 40. Are you sure that your firm or you made those iron 
levers exhibited at all? 

; Ans. I am sure they were made in our shop by the firm I work 
or. 

Cross-int. 41. If so, how will the entry be made; what sort of 
charge will it be? 

Ans. I gave them the name of spring holders. Probably the 
charge will be to the Boston Button Company of twelve spring 
holders, or whatever number they may be. 

Cross-int. 42. Would not the phrase “ spring holder” apply equally 
well to Exhibit X ora straight spring lever? 

Ans. I should say it might possibly be called a spring holder, but 
at the same time I shouldn’t have made any separate entry of this 
on our books, because the straight spring was part of our contract. 

Cross-int. 43. But if you made the iron spring marked “ Exhibit 
Z” that would be extra work and would appear? 

Ans. Yes, sir. 

Cross-int. 44. Do you feel sure that you applied that iron spring 
to all the new and altered machines that went through your shop ? 

Ans. I feel pretty sure it was applied to all the new machines. 
As to the old ones [ am not so sure, but in making changes I should 

have been likely to have done it. 
113 Cross-int. 45. If you did not apply this spring to the altered 
old machines what lever did you apply ? 

Ans. I can’t tell any better, because I ould have been as likely 
to remember this one as any other. 

Cross-int. 46. Under whose supervision, if any one’s, outside of 
your own people was this work testified to done? 

Ans. Mr. Wade was in and out more or less of the time, and if 
he had any fault to find on account of poor work or otherwise he 


+ came to me, the men being under my supervision. He seemed to be 


in mostly to hurry us up. 

Cross-int. 47. Were not a part of your men set apart or desig- 

— to work under the special superintendence or direction of Mr. 
e? 

Ans. We had a certain number of men on the machines and one 
man would be in charge, and if anything turned up that I wanted 
to call Mr. Wade’s attention to I would tell the man to ask Mr. 
Wade. I mean anything that was not made just right I would see 
whether Mr. Wade would accept it. 


, 2 
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Direct examination resumed: 


Int. 48. Whether you yourself, when the order was given for this 
work or at any time when it was being made or performed, made 
any entry yourself in any book to enable you to state when the 
order was given or the work performed. 

Ans. We have a set of pass books, where the work of each man 
and the number of hours is put down. The order for the machines 
would not appear there, but the work done would, under the charge 
to the Boston Button Company of ten machines, the way it started. 

Int. 49. So that these memorandum books or pass books enable 
you to state when the work was performed at your shop? 

Ans. Yes, sir; for from them the charge was carried in to the 
blotter, which was done in the office. 

Tat. 50. In other words, they are the first entries? 

Ans. Yes, sir; of the labor. 

Int 51. Are those pass books preserved ? 

Ans. As a general thing, yes. 
114 Int. 52. And have you refreshed your recollection as to the 
date of the performance of this work by a reference to those 
pass books or by the transcript to other books? 

Ans. I took it from that and seeing it in the large books in the 

office. I have referred to both. 
' 


Cross-examination resumed: 


Cross-int. 53. But your reference to pass books and other books 
of the office has not been made so that you are able to state the time 
of the work and delivery of the twelve altered machines ? 

Ans. No, sir; I didn’t look at them at all, except as I have before 


stated. 
HENRIE D. STONE. 


Attest: WINSLOW WARREN, 
Special Examiner. 


Deposition of Albert Leavitt. 


Boston, Oct. 6, 1882. 


Direct examination by Heyry C. Hutcutns, Esq., of coun- 
sel for defendants: 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Albert Leavitt; age, forty-nine; residence, Boston, Mass ; 
machinist. 

Int. 2. Whether or not at any time you did avy work for the 
Boston Button Company, making button-covering machines or parts 
of machines for them; and, if so, when and where? 

Ans. I made parts of button-covering machines for them, at 138 
Congress street, Boston, in 1875 and 1876. 

Int. 3. Please state the name of your concern at that time. 

Ans. A. Leavitt & Co. 
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Int. 4. Will you please to examine the model of the button-cover- 
ing machine now shown you and state what parts of the same you 
made ? 

Ans. I made the top circular plate and the standards and shells 
and springs of the same, the automatic feeding plate, the yielding 
block frame. I think that was all I made. I may have made other 

parts, but I don’t recollect. 
115 Int. 5. Can you state when you made these parts? 
Ans. They were made during those two years; most of it, 
I think, in 1876. I worked at different times, whenever Mr. Wade a 
ordered the work. | 

Int. 6. Can you name a date before which all this work was done 
by you? 

Ans. It was all done before November, 1876. 

Int. 7. What enables you to fix that? 

Ans. That’s the time that I left the business. 


Cross-examination by Baxter E. Perry, Esq., of counsel for 
complainant: 


Cross-int. 8. You say that vou left the business November, 1876. 
To whom did you leave it, or who succeeded you in the business of 
your firm ? 

Ans. I left it to tha parties who were interested with me, Messrs. 

Hough and Rumney. + 

Cross-int. 9. Whether they have continued the business from then 
to now, if you know. 

Ans. I believe they have. ss 

Cross-int. 10. Whether you or your firm kept any books of ac- 
count or charges in which anything done for the Boston Button Com- 
pany would appear or did appear. 

Ans. It would appear charged as labor against the Boston Button 
Company. 

Cross-int. 11. Have vou those books of charges? 

Ans. I suppose Hough & Rumney have; I have not. 

Cross-int. 12. Will you produce books showing charges for work 
done for the Boston Button Company in 1875 and prior to Novem- 
ber, 1876? | 

Ans. I will ask for them. I sup sthey are in their possession. | 


ee 
ee 


If they are willing to let me have them I will do it. 
Cross-int. 13. When you first did work for the Boston Button 
Company where was it located ? 
Ans. At the corner of Purchase and Oliver streets, where they 
are now. 
116 Cross-jnt. 14. And you did no work for said company till 
after they were there located ? 
Ans. No, sir. , 
Cross-int. 15. How many top circular plates did you make for 
the Boston Button Comnany ? 
Ans. I have no way of knowing how many I made; I dun’t ~ 
remember. nad 
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Cross-int. 16. Have you no recollection? Would like your best 
recollection. 

Ans. I recollect I made the plates, but don’t recollect whether I 
made a half a dozen or adozen. The work was brought to me at dif- 
ferent times, and I made whatever he ordered. 

Cross-int. 17. Do you recollect that you made a half dozen ? 

Ans. I don’t recollect, but think I did. I couldn’t swear I made 
a half dozen. 

Cross-int. 18. Will you swear you made three? 

Ans. No. 

Cross-int. 19. Have you any recollection as to the sizes, if you 
made more than one? 

Ans. The sizes were got at by samples furnished. All my work 
was got out by samples furnished by Mr. Wade; one already made, 
a specimen of the work to be done. 

Cross-int. 20. Have you any recollection as to the number of 
standards, shells, and springs you say you made? 

Ans. I couldn’t give you the number, but I know I made quite a 
large number of these shells and springs. 

Cross-int. 21. Who furnished you sketches or samples or models 
to make them by, if any? 

Ans. Mr. Wade. 

Cross-int. 22. Have you any recollection as to the number of feed- 
ing plates you made? 

Ans. I am in the same condition as to all those parts. I know I 
made them—quite a number—but how many I don’t know. 

Cross-int. 23. Have you any recollection as to sizes of feeding 
plates, if you made more than one? 

Ans. I don’t think we ever made but one size, and that was like 

sample furnished. 
117. Cross-int. 24. Have you any knowledge what became of 
these parts you say you made? 

Ans. Nothing further than that they were delivered to the Boston 
Button Company, sent over to the building; don’t know who re- 
ceived them. 

Cross-int. 25. Do you recollect how many frames for yielding block 
you made? 

Ans. I don’t think I made but very few. I know I made some, 
but how many I don’t know; nothing like what I made of the other 

rts. 

Cross-int. 26. Will you swear that the frame or frames you made 
were identical with the model frame shown you ? 

Ans. I do; in every particular. 

Cross-int. 27. Can you tell from recollection who used the tools 
or actually made the frame or frames you mentioned ? 

Ans. I could not. 

Cross-int. 28. During the period from February, 1876, to Novem- 
ber, 1876, who, if any one, was foreman of your shop? ~ 

Ans. No one but myself. 

Cross-int. 29. Do you know who succeeded you as foreman in that 


shop? | 


‘ ~ . ag - es , 
Bei Eas, ~<a ae a ae et ee ee ee 7 ear a ee it ‘ 
re . lh a " Ps ; aa > i. aia ne " we eee Ely ae ae ‘ ‘és ty, ee i = mds ae 4 
on eee, oan ee ‘ - ee a a a i % s ka Pt a “iia? ” . : a 4 gt ae o> 4 eaten de® ES i a a, ec uae a, i. ~ é 
Pele F Pe Se te a gl ig ; re tet ae eB te Ng ae ee ne — 
. . sg 
«= 
a 


P mae a eS [Pen e 3. 
? eae es oe et ee ee 
PE es ah ee ee ee ee 
Pe i pe a : 


WILLIAM 
Ans. Ido; Rufus Gray. 

Cross-int. 30. Were these parts which you say you made for the 

ey made on any contract, or was your work on order or by 
ay? 

aah We done both. Most of the work was by the day, but a con- 

tract was made before I left which was finished afterwards. 

Cross-int. 31. Do you mean to say that the work you did while 
you were there was done, any of it, by contract ? 

Ans. I think it was; that’s my impression, but I couldn’t swear 
to it without looking at the books. 

Cross-int. 32. Your impression is as to what part done by con- 
tract? 

Ans. My impression is I contracted for some of these standards 
and shells and the automatie feeding plates. 

Cross-int. 33. Did any other person than Mr. Wade give you orders 

or make any contract for this work you have mentioned ? 
118 Ans. I don’t recollect that they ever did. 

Cross-int. 34. Have you any objection to the examination 
of Hough or Rumney as to any entries on your old books touching 
this work during this time, if they will produce them ? 

Ans. No; I have not. 

Cross-int. 35. Was this contract which you say was taken before 
you left, but fulfilled by your successors, a contract to do just these 
same parts which you have been mentioning, or had it reference to 
other things? | 

Ans. It was to do more of these very same parts. . 

ALBERT LEAVITT. 


Attest: WINSLOW WARREN, 
Special Examiner. 


Deposition of Edward N. Lord. 
Boston, Oct. 6, 1882. 


Direct examination by Henry C. Hutcuins, Esq., of counsel 
for defendants: : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Edward N. Lord; thirty-two; Wakefield, Mass.; machinist 
in the Boston Button Company. | 

Int 2. When did you first go into the employment. of the Boston 
Button Company ? 

Ans. In September, 1876. 

Int. 3. Have you been there ever since ? 
: anne. No, sir; I ieft in December, 1878, and returned January, 
Int. 4. Whether you did any work in the fall of 1876 upon button-’ 
covering machines for the Boston Button Company; and, if so, what 
work you did—I mean after the machines were brought in from J. 
S. Newell & Co. and from Leavitt & Co. 

Ans. Yes, sir; fitting up and putting into order to run. 
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Int. 5. What time did it require to put each machine in order to 
run after they came from Newell & Co.? 

Ans. Some of them had a great deal more to do than otherss I — 
should judge, on an average, that a week would cover each 

one. 
119 Int. 6. When did you do the work which you did upon 
these machines ? 

Ans. At the first of my being there. 

Int. 7. That is, you mean the fall of 1876? 

Ans. Yes, sir. 

Int. 8. Will you please to examine the model shown you and 
state whut work or parts or appliances you made to these machines 
after they came from Newell & Co.’s? 

Ans. There was nothing made there particularly. The various 
parts were brought there and fitted on afterwards. 

Int. 9. Tnen what you did chiefly after these machines came in 
was to set them up and adjust these parts and prepare the machines 
for use? 

Ans. Yes, sir. 

Int. 10. Whether vou put on the device known as the yielding 
block frame and spring. 

Ans. Yes, sir. 

Int. 11. Do you know who made it ? 

Ans. I didn’t know, but I supposed Mr. Leavitt made it. 

Int. 12. When did you do this? 

Ans. Soon after I went there, within three or four months, I 
should say. 

Int. 13. Please state whether the locking arrangement used in the 
various machines of the Boston Button Company is the same as that 
upon that model. 

Ans. It is. 

Int. 14. Did you put the locking arrangement. upon all of the 
machines, or did some of them have it on when they came from J. 
S. Newell & Co.? 

Ans. I put it on some of them. Some had it on when they came 
from J. S. Newell & Co. 

Int. 15. Whether, when you were fitting up these new machines, 
you had to work any overtime. 

Ans. I did. 

Int. 16. Whether these machines now in use by the Boston But- 
ton Company are the same, with the same appliances, in all respects 
as when you left, in December, 1878 ? 

Ans. Yes, sir. 


120 Cross-examination by Baxter E. Perry, Esq., of counsel 
. for complainant: 


Cross--int. 17. Who hired you in September, 1876? 
Ans. Mr. Wade. 
Cross-int. 18. Under whose superintendence were you as a ma- 


chinist to December, 1878? 
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_ Ans. Mr. Wade and his son George. 

Cross-int. 19. Did you work by the day or month, or how ? 

Ans. By the day. 

Cross-int. 20. Where did you work ? 

Ans. At the factory, in the same room where they made the but- 
tons, where we had some machinists’ tools and appliances. 

Cross-int. 21. Do you know how many machines came from 
Newell & Co. to the factory ? 

Ans. I don’t know the exact number. 

Cross-int. 22. Do you know when they came ? 

Ans. In different lots. There were one or two, I think, there when 
I went to work, and then they came in different lots. 

Cross-int. 23. Do you know how late the last ones came? 

Ans. No, sir. 

-Cross-int. 24. Do you know of any old machines being altered 
over by Newell & Co. or anybody else? 

Ans. Yes, sir. 

Cross-int. 25. Can you tell us when they were so altered over? 
pe Ans. The time when the new ones were coming in. The old ones 
were going out and the new ones coming back at the same time— 
= about the same time. ) 

Cross-int. 26. Can you tell when the last ones were returned to the 
factory ? 

Ans. No, sir. 

Cross-int. 27. You say you were employed in fitting up and put- 
ting into running order these machines. Did you work alone on 
them ; and, if not, who worked with you? 

Ans. I worked alone. 

Cross-int. 28. How many machines did you alone fit up into run- 

. Ning order? 
es 121 Ans. I don’t know. 
a Cross-int. 29. Did you fit each machine to run for the same 
- no end in button-making or in different degrees for different 
ttons | 

Ans. They were all fitted alike in the first place up to a certain 

— and then afterwards other appliances were put on. 
ross-int. 30. For what were the other appliances put on? 

Ans. For making different styles of buttons, such as canvas back. 

Cross-int. 31. Can you state when you fitted up any one machine 
with all the appliances that have ever been put on? 

Ans. I think that same fall, the first of my being there, 1876. 

Cross-int. 32. Can you tell when every one of the parts that have 
ever we ap applied to any one of the machines were delivered at the 
factory 
Ans. No, sir; I don’t think I can. | 
___ Cross-int. 33. You could not finally complete a machine until all 

the parts were there, could you? ; 
Ans. No,sir — by ‘ala 
»_ Cross-int. 34. Can you tell from recollection now whether the first 
- machine that ever was fally fitted up with every one of the parts that 
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have ever been applied was one of the new machines or one of the 
altered old machines? 

Ans. I don’t think there was any of the machines that ever had 
all the appliances on—that is, for making canvas-back buttons and 
rim-edged buttons too. 

Cross-int. 35. You say that it would take you, on the average, about 
a week to fully fit up one of these machines after they came from 
Newell & Co. Do you mean that you could put on every one of the 
parts that have ever been applied or can be in that time? 

Ans. Yes, sir. 

Cross-int. 36. But to do that would require every part to be already 
at hand for you? 
Ans. Yes, sir. 

Cross-int. 37. Will you state the exact time when you ever put 
on the frame, yielding block, and spring onto one of those ma- 

chines? 
122 Ans. Within three or four months from the time I went 
there to work. 

Cross-int. 38. Could it have been earlier than May of 1877? 

Ans. Yes, sir. 

Cross-int. 39. Do you know who made those parts? 

Ans. No, sir. 

Cross-int. 40. They were not made in your shop? 

Ans. No, sir. 

Cross-int. 41. Will you swear whether you put it onto one of the 
new machines or to one altered over first ? 

Ans. It was one of the old ones, I think. Whether it had been 
altered then or not I could not tell. 

Cross-int. 42. Have you any recollection of any experiments or 
other form of yielding block and frame other than the ones as shown 
you in the model? Ags 

Ans. No, sir. 

Cross-int. 43. Have you any recollection of any experiments or 
other form of locking arrangement other than the one as shown 
you ? 

Ans. Yes, sir. 

Cross-int. 44. Whether the first form that you recollect was like 
Exhibit X, shown you, but with a straight spring? so 

Ans. I have seen them with a straight spring and a curved one; 
don’t know which I saw first. . 

Cross-int. 45. Can you tell which form of spring was on the ma- 
chine that first came from Newell & Co.? 

Ans. The curved spring. ooh 

Cross-int. 46. How long were the machines run or any of them 
with the curved spring? 

Ans. Right off; within a short time we changed to the form now 
on the model. FS 4 | 

Crogs-int. 47. Can you tell whether that change was first applied 
to the new or the altered old machines? 

Ans. On the new machines, I think. 
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both the new and old machines, would they ? 
Ans. No, sir. 
123 Cross-int. 49. Were not a great many other kinds of ma- 
chines being made for the factory at the same time that these 
covering machines were being made and altered ? 

Ans. I could not say. 
- Cross-int. 50. Do you not remember such other machines being 
brought into the factory about this time? 
Ans. I know other machines were being made, but I cannot fix 


the time. 

EDWARD N. LORD. 
Attest: WINSLOW WARREN, 
Special Examiner. 


Deposition of Henry B. Metcalf. 
Boston, Oct. 21, 1882. 


Direct examination by Henry C. Hutcuins, Esq., of counsel 
for defendants: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Henry B. Metcalf; fifty-three; Pawtucket, R. I.; business 
agent of Pawtucket Hair Cloth Company and partner with William 
cCleery in the button business, under the style of the Boston But- 
ton Company. | 
Int. 2. When did you first become connected with Mr. Wade, the 
complainant, in the button business? 
_ Ans. On or about May 30, 1868. 3 

_ Int. 3. Was anybody else connected with you in the business at 
the outset ? : 
Ans. My associates at that time were W. W. Wade, George A. 
Wade, his son, Daniel G. Littlefield, Alfred H. Littlefield, Joseph N. 
Pierce, Jr. 
Int. 4. These were stockholders, were they not? 
Ans. Yes, sir; in a corporation under the general laws of the 
Commonwealth. 
Int. 5. What was your next connection with Mr. Wade in the 
button business ? 
Ans. A partnership relation with him; when the corpora- 
124 tion la the business continued as a partnership, Mr. 
George Wade having withdrawn, as I now remember, about 
December, 1868. . 
Int. 6. What became of the stock of the old corporation ? 
2 Ans. It came into the hands of the partnership, there being in 
-_ that connection no change of interest. 
ae Int. 7. What partnership ? . ) 

- Ans. The pews me Srmponns of Mr. Wade, Mr. D. G. Little- 
field, Mr. A. H. Littlefield, Mr. Pierce, and myself. . 
_ Int. 8. What became of that partnership and what partnership 
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- Cross-int. 48, The same spring holder or form would not do for 
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Ans. Mr. Pierce becoming indebted to his associates, the Messrs. 
Littlefield and myself, his interest passed into their hands in settle- 
ment; Mr. D. G. Littlefield acquired the interest of Mr. A. H. Little- 
field; at a later date I acquired the interest then owned by Mr. D. 
G. Littlefied; at about the time of the last named I sold a portion 
of my interest and Mr. Wade sold a portion of his to Mr. McCleery, 
leaving the a Wade, McCleery & Metcalf. 

Int. 9. When did Mr. McCleery come in as a partner? 

Ans. Jan. 1, 1875. 

Int. 10. When Mr. McCleery came in, what were the respective 
portions of interest. 

— Mine was one-half; Mr. Wade and Mr. McCleery one-quarter 
each. 

Int. 11. And was it changed or did it remain the same during the 
existence of the partnership ? | 

Ans. It remained unchanged. 

Int. 12. When Mr. McCleery came in where were you doing busi- 
ness ; where was your factory? 

Ans. At Medford, Mass. 

Int. 13. Before that, where ? 

Ans. Winchester, Mass. 

Int. 14. Can you tell when you moved your factory to Boston? 

Ans. Early in 1876. | 

Int. 15. At the time of your removal to Boston how many button- 
covering machines had the concern, old and new? 

Ans. Fourteen; twelve old .d two new. 

Int. 16. Please state how you came by the twelve old ma- 

chines. 
125 Ans. Four were in the original plant that was purchased 
by the corporation from Mr. Wade; eight were purchased, 
with many other machines, tools, merchandise, and supplies, from 
the American Button Company, which I think failed, but certainly 
ve up business; that company did business in Causeway street, 
ton. 

Int. 17. How did you come by the two new machines? 

Ans. They were built at the expense of the company while in 
business at Medford. 

Int. 18. After you moved to Boston state how many additional 
machines were made. 

Ans. Thirty-four new ones. 

Int. 19. Were the thirty-four new machines like the twelve old 
ones? 

— No; they were larger and had sundry improvements upon 
them. : 

Int. 20. Were new ag, cng placed upon the twelve old ma- 
chines after vou came to Boston ? 

Ans. I understand them to have been. 

Int. 21. When was the dissolution with Mr. Wade? 

Ans. At or about October, 1880. 

Int. 22. At the time of that dissolution you purchased his interest . 
and he left the concern ? 


a, SO ae ages 
ae ee See RR ee 


og ee } : eo _ 

a “ee ™, zat * é | ee La a ee é ha ci a ce ee ae. 8 r 

t ‘i : Ode a ee eae © iS ae ee ay y wae ve eee ig eee eT 

fi Ee cela ao eae Ree 2 es eee Pore oO) 2 es oh IN i a ae ee 
5 ae ae Re ge aay bad AE ee ee i a sae Te, ised eed Ss Ae : 

“: ae S24 " he . . ¢ 


92 WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 


Ans. Mr. McCleery and I bought him out. 
Int. 23. At that time how many button-covering machines were 
in the use of the company ? | 

Ans. Forty-eight. 

Int. 24. And you have the same machines now in use, have you 
not? 

Ans. We have. 

Int. 25. Whether any salary was paid in addition to the interest 
of the partners, and to which of them, and what? 


Ans. In the early days a salary was paid to Mr. Wade and my- . 


self, and when Mr. McCleery came in he also had asalary. As I 

recall it, without reference to books, Mr. Wade’s was from $1,000 to 

$1,500 at different times. Mr. McCleery’s salary, during latter part 

of time, was $1,500. I don’t remember what it was earlier. Mine 
was $300 at all times. law 

126 Int. 26. What were the duties of Mr. Wade while a copart- 
ner with you and Mr. McCleery ? | 

Ans. Mr. Wade was at all times recognized as a constructor, 
inventor, and improver of machinery, and that duty was assigned 
to him. 

Int. 27. When he applied for a patent for the improvement of the 
machines, what we have spoken of as the second patent, were you or 
not aware of his application ? 

Ans. I was not. | 

Int. 28. When did you first learn of his application ? 

Ans. I am unable to fix the date, but it was after there had been 
considerable talk of the dissolution of the firm, and I think it must 
have been nearly at the time when Mr. Wade advertised a dissolu- 
tion. 

Int. 29. When you learned of this application for a patent by him 
what took place; what, if anything, did you say to him? 

Ans. ve enien against it, and, as nearly as I can remember, 
denounced it as an attempted fraud upon his partners. 

Int. 30. Why did you do so; upon what grounds ? 

Ans. Because, as I understood the matter, the devices for which 
he had claimed patents belonged to Mr. McCleery and myself as 
much as to him, having been paid for with the company’s money 
and habitually used as the company’s property. 

Int. 31. When Mr. Wade obtained his first patents, whether at 
that time he was associated with you in any way in business? __, 

Ans. He was; they were obtained in 1869, | 

Int. 32. At whose expense? 

Ans. At the expense of $363.55, paid by the company—that is, 
one; can’t give the expense of the other. 

Int. 33. Whether or not one-half of those patents was assigned to 
you? 

Ans. It was. 

Int. 34. Whether you paid anything for such assignment ? 

Ans. I did not. 3 

Int, 35. At whosesuggestion were these patents taken out? 

Ans. At mine. 
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Int. 36. All these old machines which you brought to Bos- 
127 _—i ton were altered, and the new machines were made and im- 
proved at the expense of the Boston Button Company ? 

Ans. They were. 

Int. 37. Can you state a date by which these thirty-four new 
machines were completed and the twelve old machines altered and 
ready for use in your factory in Boston ? | 

Ans. I can fix a time, but can’t be very accurate, as I have not 
charged my mind with that matter. I should say that it was by or 


before the close of 1878, it would seem to me. 


Int. 38. There was an attempt at dissolution, was there not, before 
the actual dissolution in October, by Mr. Wade? 

Ans. There was, by an advertisement signed W. W. Wade. 

Int. 39. When was that ? 

Ans. I think it must have been about July, 1880. 

Int. 40. What was its effect upon the affairs and interests of the 
concern ? ) | 

Ans. It provoked considerable inquiry as to the financial stand- 
ing of the concern, and compelled a good many explanations as to 
our financial strength. 

Int. 41. You say you and Mr. McCleery purchased Mr. Wade’s 
interest in the concern; what did you pay him therefor? 

Ans. It was either $12,000 or $12,500; I think $12,000. 

Int. 42. Whether or not after the dissolution Mr. Wade went into 
the button business himself, alone or with others ? 

Ans. He went into business in Chardon street, Boston, and he 
has testified who his associates were. 7 

Int. 43. What was the effect of his competition, if anything, upon 
the price of buttons? 

Ans. The prices of some styles of buttons were greatly reduced. 
I ane reason to believe the reduction pertained to the styles he 
made. 

Int. 44. Whether or not your concern reduced your prices; and, 
if so, why? 

Ans. We reduced prices in order not to lose our trade, but, so far 
as I can lern, never in any cuse below his figures, and never to any 

customer unless we had reason to believe that that customer 
128 had been offered lower prices by some other party ; and J 
have knowledge of at least one considerable sale at prices 

lower than we ever quoted. , 

Int. 45. Whether or not at any time your concern reduced its 
prices to injure the concern of Mr. Wade? 

Ans. Never. 

Int. 46. Whether at any time Mr. John T. Ellis was a partner 
with you and Mr. Wade? 

Ans. He never was. , 

Int. 47. What were your relations to him? 

Ans. He acted as book-keeper and received a salary therefor. 

Int. 48. Do the books show that? 

Ans. They do. 
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Cross-examination by Baxter E. Perry, Esq., of counsel for 
complainant: 


Cross-int. 49. After Mr. D. G. Littlefield was ready to or did con- 
vey his interest to you, was there anything said between you and 
Mr. Wade with regard to Mr. Ellis becoming a partner in his (Lit- 
tlefield’s) place? 

Ans. There was. : 

Cross-int. 50. Can you fix the time when you acquired Mr. Little- 
field’s interest? 

Ans. It was at about the time Mr. McCleery entered the firm. 

Cross-int. 51. Now, will you state what did pass between you 
and Mr. Wade with regard to Mr. Ellis being or not being a 
partner? | 

Ans. Mr. Littlefield, who lives in Rhode Island, had never taken 
an active part in the business, but for some time prior to his leaving 
was a good deal disaffected with the management of the business, 
and complained a good deal, especially of Mr. Wade. Mr. Ellis, be- 
ing out of business and thinking that by his personal presence and at- 
tention he could help to correct a good many of the defects in the 
‘management, suggested the purchase by him of Mr. Littlefield’s in- 
terest. As such an arrangement seemed likely to be satisfactory 
to all concerned, I asked Mr. Wade if it would meet his approval, to 
which he replied in the affirmative. I then proceeded to negotiate 
with Mr. Littlefield, using some little time, thuugh there was no delay 

that could be avoided. Mr. Ellis was at this time assisting the 
129 concern as to its book-keeping. Before I had absolutely com- 
“pleted any negotiation with Mr. Littlefield, Mr. Ellis became 
distrustful of the business; but I had gone so far with Mr. Little- 
field and had so far committed myself to him that I took and paid 
for his interest with the uncertainty whether or not Mr. Ellis would 
take it off my hands. Without any positive settlement with Mr. 
Ellis on the subject, he continued to become more and more dissat- 
isfied. The concern owed him considerable money he had loaned ; 
so that finally I raised the money that the concern had borrowed 
from him and released him from all obligations, taking the thing, 
for better or for worse, on my own shoulders. 
_  Cross-int. 52. Do you think from what was said between you and 
Mr. Wade, at the time and after he assented to Mr. Ellis’s coming 
- into the concern, that he had any grounds to believe that he was 
taken into the concérn with Mr. Littlefield’s interest. 
Ans. I have always believed, until I heard Mr. Wade’s testimony 
a few days since, that he understood the matter in all its parts pre- 
cisely as I did myself. I am not conscious of having withheld from 
him any information I possessed myself. | 

Cross-int. 53. Will you examine the letter of Sept. 18, 1876, 
which the commissioner will mark “ Exhibit S, W. W.,” and say if 
it is your letter to Mr. Wade? : 

Ans. It is unquestionably my letter. 

Cross-int. 54. Will you state whether, up to the time of your pur- 
' __ chase of Mr. Littlefield’s interest, your relations with Mr. Wade had 
~ been pleasant socially and in a business way ? 
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Ans. Socially, pleasant up to nearly the time of dissolution ; in a 
so ay way, more or less critical. I presume I found fault, more 
or less. 

Cross-int. 55. Can you not recall conversations with Mr. Wade or 
correspondence in which Mr. Wade found fault and protested in 
spirit or substance that you had acquired Mr. Littlefield’s interest 
and thereby become half owner in the concern ? 

Ans. I do not believe that I ever had a letter from him in which 
reference was made to the matter, or that it was ever referred to in 

conversation. If it has been I have entirely forgotten it. I 
130 can recall nothing that indicates that it was other than fully 
understood and satisfactory. 

Cross-int. 56. Can you recall any statements made to Mr. Wade, 
orally or otherwise, to the effect that Mr. Ellis was not a partner ac- 
cording to the tenor of your letter just exhibited ? 

Ans. I have heard conversations, certainly more than one, wherein 
both Mr. Ellis and Mr. Wade participated, in which Mr. Ellis 
treated the question of partnership as one still under consideration 
and not settled, and I think Mr. McCleery also heard the conversa- 
tions. 

Cross-int. 57. Were the conversations which you say you heard 
before or after the date of the letter exhibited ? 

Ans. After. 

Cross-int. 58. Can you state when? 

Ans. I cannot. ~ 

Cross-int. 59. Has not Mr. Wade in substance found fault with 
you or objected to your having purchased Mr. Littlefield’s interest 
alone and without consultation with him or not for joint benefit ? 

Ans. Never in the slightest degree. 

Cross-int. 60. When the Boston Button Company, as a corpora- 
pg was organized, at what price was the business taken from Mr. 

ade? 

Ans. I should say it was between $3,000 and $4,000. On this, as 
on some other points, I am unable to be strictly accurate, a cash 
book having been lost. 

Cross-int. 61. Of this amount what portion did you, as an indi- 
vidual, contribute? 

Ans. As I now remember, $1,000. 

Cross-int. 62. When the partnership was formed between your- 
self, Littlefield, Pierce, and Wade, whether the assets were then ap- 
praised as the basis for the partnership ? 

Ans. There was no specific transfer. Inasmuch as all the prop- 
erty and obligations belonged to those parties, there was no occasion 
for an appraisement. | 

Cross-int. 63. When the partnership with McCleery, Wade, and 
yourself was formed, was there then any appraisement or agreed 

value of assets as a basis for the firm ; if so, what was it? 
131 Ans. There was. An inventory was taken, dated Nov. 7, 

1874, and it was mutually agreed that the partnership which 
took place Jan. 1, 1875, should share as to profits and losses upon 
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the basis of such inventory. The amount of capital, as then ad- 
justed, was $20,000. , 

Cross-int. 64. Up to this time had you contributed to the capital 
stock in any way except the $1,000 which you have mentioned ; I 
do not mean by loans, but by contribution to the capital stock ? 

Ans. I had through the parties whose interests I bought out. 

Cross-int. 65. Had you contributed in any other way than by 
these purchases ? 

Ans. Other than by loans, none that I remember. 

Cross-int. 66. Can you remember what the assets of Mr. Wade 
were when the corporation of the Boston Button Company was 
formed ? 

Ans. As I now recall it, $2,900. 

Cross-int. 67. Who was president of the Boston Button Company 
when formed ? 

Ans. Mr. W. W. Wade. 

Cross-int. 68. Who was treasurer ? 

Ans. I was. 

Cross-int. 69. Whether after the lapse of the corporation, when- 
ever it was, these names of president and treasurer were continued 
in use? 

Ans. They were. | 

Cross-int. 70. Whether during the partnerships that have been 
mentioned you did not sign checks or other papers as treasurer ? 

Ans. Yes, and do so now. 

Cross-int. 71. Since the formation of the partnership between 
McCleery, Wade, and yourself have you contributed to the capital 
stock any money; and, if so, how much, other than by loans? 

Ans. Strictly as capital stock, nothing; but on open account the 
transactions have been large. What the balance would be I could 
not tell without examination. 

Cross-int. 72. Was there any patent on the eight machines which 

you say were bought of the American Button Company ? 
132 Ans. There was certainly a patent on the style of machine 
we bought of them. 

Cross-int. 73. Whose patent, or granted to whom, and for what 
was the patent? 

Ans. A patent issued for machine for making covered buttons, 
dated April 27, 1869, No. 89450, to W. W. Wade, one-half of which 
was assigned to me. “isis 

Cross-int. 74. Do you mean to ae that those eight machines, when 
bought as stated, were covered by Mr. Wade’s patent that you named? 

Ans. I am unable to give accurately the date of our purchase of 
the eight machines referred to, but they are certainly identical with 
the specifications and claims of the patent referred to. 

Cross-int. 75. Did not Mr. Wade make improvements on those 
eight machines and then take out his patent which you have re- 
ferred to? 

Ans. He did not. wis 

Cross-int. 76. If those machines were bought at the formation of 
the corporation in May of 1868 and Mr. Wade's patent was taken 


LL OLE RRR cet RI ae 


hk eae yr rena adh f ee & Se | a) 
‘ ; apie tig oh orth 7 4 b ap tatie pat: gene , ae 
* IOS aA. o> aoe gh 8G . ete ‘ ‘ 
Awe > 4 r ao * jt 


‘ ” se as ee oe Se * we 
g & ative ces J “ia ane 2 oe Feet Se Se. ee a : ; P 2 ee by kd ee 
ie ae | fe" pe ee . Zap bac : eo” oh —— ee eee ete F ” a 


- ot oe a" A $ 
ali a, , +e me an ; . sr ag “gr 
* cies ie + PR =? % oe ‘ ‘a a. * ot. ‘ tk " “ im : gee asd oe Fee et Pe 
. our ae ae i a eS. Se ~m ara os eT 8 ay. ee fap ht og ee ae ee ie i i 
; 
«ie 


WILLIAM -W. WADE VS. HENRY B. METCALF ET AL. 97 


out in April 27, 1869, how could they be covered at the time of pur- 
chase by that patent? 

Ans. They were not bought at that time. My reference to any 
patent application refers to devices and patent descriptions. 


(Adjourned.) 
Ocr. 24, 1882. 


Cross-int. 77. Can you tell what improvements, if any, were made 
to those purchased machines before Mr. Wade’s application for the 
patent you have spoken of? 

Ans. I cannot. 

Cross-int. 78. You say Mr. Wade’s service in the partnership was 
in connection with the machinery and its improvements. Do you 
mean that it was confined to the same? 

Ans. Referring to my previous answer, I mean that, so far as 
mutual agreements were concerned, it was so confined. 

Cross-int. 79. Mutual agreements with whom? 

Ans. Between all the partners. 

Cross-int. 80. Do you mean to say that Mr. Wade agreed 

133 that he would have nothing to do, or do rothing, in the 
business except in connection with machinery and its im- 
provement; and, if so, was it orally or in writing, and when was it? 

Ans. So far as I remember, there are no written agreements on 
this subject. I mean by what I have stated simply to say that, by 
mutual agreement of all the parties, certain duties were assigned to 
Mr. McCleery, certain duties to myself and to Mr. Wade, as I have 
testified. 

Cross-int. 81. Will you now state when any such mutual agree- 
ment was made? 

Ans. To the best of my recollection, about the vear 1876. I have 
memoranda by which to fix the date precisely. 

Cross-int. 82. Did Mr. Wade in fact confine his service to ma- 
chinery from 1875 till the dissolution ? 

Ans. In fact, Mr. Wade’s application was very desultory and ir- 
regulur. I frequently remonstrated with him, because by doing 
things that he ought to have sent a boy to do, he neglected the im- 
portant duties that should have devolved upon him. 

Cross-int. 83. Did he not in fact draw checks, buy and sell, hire 
and discharge help, and do other services naturally devolving upon 
what you call the president of the company to a greater or less ex- 
tent all through the years? 

Ans. I have no recollection during that time that he drew any 
checks, and think he did not except in case of sickness or other un- 
avoidable absence of the other parties. During the time named he 
neither bought nor sold goods, unless he may have purchased petty 
supplies. I am sure he did not purchase any of the general stock. 
I have no knowledge that he hired help or dismi help and be- 
‘lieve he did not. As to the office of president of the company it 
had no functions as such during the time named. 

Cross-int. 84. What portion of the time were you at the Button 


Company’s factory ? 
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Ans. It would be impossible for me to tell. During most of the 
time my visits were verv irregular ; sometimes very frequent, and 
then again considerable time would elapse without my being there. 

Cross-int. 85. Were you there every week ? 
134 Ans. According to the best of my recollection, my visits 
would average oftener than once a week. 

Cross-int. 86. You say that the service you have mentioned was 
assigned to Mr. Wade. Will you please state who assigned it? 

Ans. 1 mean that the three parties mutually agreed that each 
would do as stated. 

Cross-int. 87. You also state that certain salaries mentioned were 
fixed. Will you please state who fixed them? 

Ans. It is impossible to be very definite in relation to that. I 
should say that when the concern was first started Mr. Wade named 
a salary that he ought to have, and I named a salary that I ought to 
have, and, with very little discussion or controversy, it was accepted. 
It seems to me probable that a formal vote of either the corporation 
or the directors was taken on that subject, although I cannot swear 
to it. At a-subsequent date Mr. Wade expressed the opinion that 
his salary ought to be increased, and [ assented to that promptly. 

Cross-int. 88. You say that, without being able to fix a time ex- 
actly, you did not know of the application by Mr. Wade for his new 

aient until not far from the time that he advertised the dissolution. 
Will you state whether you did not know before that time that Mr. 
Wade had made certain improvements for or on the covering ma- 
chines ? 

Ans. I certainly knew that improvements were made, under the 
direction of Mr. Wade, on the Boston Button Company’s machines 
years before. 

Cross-int. 89. At the time of your learning of his application for 
this patent had there not already been talk about a dissolution of 
the firm ? 

Ans. There certainly had been talk of dissatisfaction, and I think 
dissolution had been talked of, but Iam unable to fix the date when 
a took place. Dissolution had been talked of before July 

Cross-int. 90. Will you state what cause, if any, Mr. Wade alleged 
eS urged for this dissolution, clear up to the time of actual disso- 
ution ! 

Ans. He claimed that he was not well treated because his 
135 partners wouldn’t intrust him with the general management 
of the factory. 

Cross-int. 91. Did he not claim that he was entitled to a larger 
share or interest in the business by virtue of what it had been made 
by his inventions on the machinery, in substance ? 

Ans. Never, to my knowledge. 

Cross-int. 92. Did he not offer to the company or to you all his 
improvements, or the benefits of them, in consideration of his re- 


_ ceiving a larger interest in the business ? 


Ans. Not to my knowledge. 
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Cross-iut. 93. Was there not much talk and much correspondence 
on that subject? 

Ans. There was no talk on that subject as pertains to conditions 
on which the partnership should be continued, as Mr. McCleery and 
myself ulways insisted that those improvements belonged to us. 
There was a good deal of talk and some correspondence as to the 
methods of settlement in the event of dissolution. 

Cross-int. 94. Did he not offer to sell to you or the company his 
improvements long before the dissolution on certain terms ? 

Ans. I have no recollection of any proposition of that kind except 
coupled with a plan of dissolution and his withdrawal. 

Cross-int. 95. Did he not offer to buy or sell, including his im- 
provements, on the same basis? 

Ans. He did not. 

Cross-int. 96. Did you, not write him a letter stating, in substance, 
that you would not buy and that he could not? 

Ans. I certainly wrote him that I could not buy at the price he 
quoted. I asked him if he meant by his letter to me to offer to 
either buy or sell at the price named. He said he did not; he only 
offered to sell. In that letter, or by other letters or conversations— 
neo. both—he gave as his reason for not wanting to buy that 

e hadn’t the means for so large an enterprise. If I said he could 
not buy, such a remark was based upon his own statements. 

Cross-int. 97. Was not the substance of these conversations and 
correspondence connected with and having reference to these im- 

provements now in controversy ? 
136 Ans. So far as I was concerned, no, as I never admitted 
any special rights of Mr. Wade therein. 

Cross-int. 98. Did you ever see the model of this patented ma- 
chine in controversy that was used in the application for his patent; 
and, if so, when and where? 

Ans. I never saw the model. 

Cross-int. 99. Do you know whether or not it was at the office of 
the Button Company before it was sent on to Washington ? 

Ans. It was not, to my knowledge. 

Cross-int. 100. When you learned that the application for the 

oe ap been made, what did you say in reference thereto to Mr. 

ade { 

Ans. I can’t remember the conversation. I remember only that 
I was indignant and denounced the proceeding. 

Cross-int. 101. Did you not say that he should not get them ? 

Ans. Not that I remember, but I should not want to deny it. 

Cross-int. 102.: Did you or not go to Washington after you knew 
the application was filed, and say, in reference to so going, that you 
were going to prevent the granting of that patent? | 

Ans. I certainly went to Washington very frequently, because I 
had business there, but never for that purpose. As a matter of fact, 
I never conferred with any government official on the subject. 
What I may have said in the excitement of the hour it is impossi- 
ble to remember. 

Cross-int. 103. Did you ever request or ask or demand that this 
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patent should be taken out for the benefit of the company or your- 
self in connection with Mr. Wade? 

a Ans. When I learned that an application was pending I certainly 
| °* - declared that if a patent was to be taken it should belong to the 
 * company. , : 

Cross-int. 104. What answer did Mr. Wade make to such claims? + 22 

Ans. I can’t remember the form of his answer. 

Cross-int. 105. When the patent of 1869 was assigned to you— __. 
one-half of it—did you at that time, or just before that time, request 

that it be assigned to the company that then existed, and did , 
137 om repare an assignment for that end, with the request to 
ade to execute it? 

Ans. I have no recollection that any form of assignment was pre- 
pared or requested, except the one actually executed. My recollec- 
tion is that Mr. Wade and I were in entire concurrence that the 
matter had better rest in the hands of either him or me, with a 
license to the Button Company to use. 

Cross-int. 106. Will you look at the-paper now handed you and 
state if you did not have at one time a feeling or desire different 
from what you have just expressed, and did you not prepare that as 
an assignment to the company ? 

Ans: The paper handed me is in my handwriting, and is a form 
of assignment direct to the Boston Button Company, the preparation 
of which I had forgotten. My previous answer gives all further ex- J ’ 
planation of it that I am capable of giving. ? 

Cross-int. 107. You have stated that that patent of 1869 was taken 
out at your suggestion. Will you state what you mean by that? 

Ans. I remember very distinctly Mr. Wade’s demurral to taking 
out a patent, he stating the large number of patents he had taken 
and the amount of money he had expended therefor without any 
profit. He thought it would be a waste of money. 

Cross-int. 108. You say he did assign one-half of that patent to 
you as an individual without consideration. Now, do you think 
from all your talk and correspondence with Mr. Wade that he would 
have hesitated to have conveyed one-half of his new patent to you 
as an individual if he could have owned and had the entire benefit 
of the other half of the same? 

Ans. In view of the fact that he did at one time own nearly one- 
half of the entire business and voluntarily sold a part of it and took | 
the money for it, I have no reason to suppose that his actual actions See | 
as to the patent were at all influenced by the question of what was 7%, @@ ’ 

we 


his proportionate influence in the business. 

Cross-int. 109. Has Mr. Wade not said verbally and in writing, 
in various ways, that if he and his invention could be recognized to 
the extent of one-half interest in the Boston Button Company that 

you should have, or the company, one-half this patent ? 4 
138 Ans. Not to my recollection. eisieae: 4 
Cross-int. 110. Will you state how early or at whattime | 
— have personal knowledge that Mr. Wade broke the price of any 
ind of covered buttons? j 


Ans, Of my personal knowledge I can’t give any dates with any 2 
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approach to accuracy. I have personal knowledge of only a single 
sale which is lower than any sale ever made by the Boston Button 
Company, as I am informed and believe. The sale to which I refer 
was made to a concern in which I am pecuniarily interested. 

pana 111. When was it made, and what is or was the con- 
cern ‘ 

Ans. I cannot give the date, as I have before testified ; think it to 
have been during the present year. The party buying was George 
S. Harrington. 

Cross-int. 112. Can you tell how soon after October, 1880, Mr. 
Wade had a single button-covering machine in operation ? 

Ans. I cannot. 

Cross-int. 113. Can you tell when he had two? 

Ans. I cannot; don’t know how many he has now. 

Cross-int. 114. Will you state the date at which your company 
first sold any buttons under usual price? 

Ans. I cannot without reference to the books. 

Cross-int. 115. Can you tell when Mr. Wade first sold any buttons 
under price, if at all? 

Ans. I cannot now. 

Cross-int. 116. What do you mean, then, by stating that Mr. Wade 
broke prices, and so compelled you todo so on certain kinds of 
buttons ? | 

Ans. Any testimony that I could give on that point must be 
——v derived from information from my partner, who sells the 

s. 

, Cross-int. 117. With your long-established business and command 
of the markets, and with forty-eight machines and all your facilities 
for manufacture and sale, do you still think that a were obliged 
to break prices if Mr. Wade started no machine till a year after dis- 
solution and up to to-day only runs three or four? 

Ans. I think that no manufacturer who intends or expects 
139 ~— to hold the confidence of the customer can defend and main- 

tain prices above what are offered by any competitors. 

Cross-int. 118. Have you not said and do you not know that your 
partner has said from the time of the dissolution until now you would 
cut prices, or in substance and intent that? 

Ans. No; nor nothing resembling it. 

Cross-int. 119. Have you not said that you would ruin Mr. Wade 
and anybody with him that had not a hundred thousand dollars if 
he or they made or attempted to make covered buttons, or in sub- 
stance or general intent that? 

Ans. No; nor nothing like it. 

Cross-int. 120. Have you not said that in substance t6 Mr. Wilde, 
of the firm of Lawrence, Wilde & Hull? 
Ans. No; nor nothing like it. 
HENRY B. METCALF. 


Attest: WINSLOW WARREN, 
Special Examiner. 
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Exarsit S, W. W. 


Orrice or Pawtucket Hair CLoru CoMPANY, 
Pawtucket, R. I., Septem. 18, 1874. 


DeAR WapE: I expected and intended to have seen you ere this, 
but a variety of causes have prevented. 

I have completed the negotiation between Mr. Ellis and Mr. Lit- 
tlefield, so that the former now takes the place of the latter. I fully 
believe that the interests of all concerned will be promoted by this 
arrangement. I shall be much surprised if on acquaintance Mr. W. 
apa E. do not as highly esteem each other as Mr. M. does both 
of them. 

I desire, as early as may be practicable, to reach an adjustment of 
all of our mutual interests, as well as that of Wm. McCleery, and 
shall be glad to have you consider all the points involved whenever 
you have leisure, if that time ever comes. I am not so anxious as to 
amounts of money involved as I am to get “cleaned up” and 

“straightened out” according to almost any plan that is equi- 
140 table. If you think me a bit “notional” on such points pray 

charge it to some of my rough experiences during the last 
two years. 

I am all alone in the office this week, Mr. L. being at Florence 
and Mr. McNiven at Boston “cleaning up” the books of P. C. & 


Dorr. 
I may come to Boston on Monday, but probably not until Wednes- 


. day. 
Yours, METCALF. 


Evidence for Complainant in Reply, Taken Pursuant to the Sixty-Seventh 
Rule of the Supreme Court of the United States, in Equity, as Amended, 
Before me, Winslow Warren, Special Examiner. | 


Present: Baxter E. Perry, Esq., of counsel for complainant ; 
Henry C. Hutchins, Esq., of counsel for defendants. 


Deposition of Rufus P. Gray. | 
Boston, Nov. 13, 1882. 


Direct examination by Baxter E. Perry, Esq., of counsel for 
complainant: 


Int. 1. State your name, age, residence, and employment or busi- 
ness. 

Ans. Rufus P. Gray; thirty-nine; Boston, Mass.; machinist. 

Int. 2. Please state in whose employ you were in the years of 1876 
and 1877 and 1878. | 

Ans. A. Leavitt & Co.in 1876. In 1877 it was changed to Hough 


& Rumney. 
Int. 3. State what their business — and where it was. 
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oe They were machinists, doing business — 138 Congress street, 
ton. 

Int. 4. If at any time A. Leavitt withdrew or went out of that firm 

please state when it was. 
141 Ans. He withdrew in Novenaber, 1876. 
Int. 5. What was your position or special service in the 
business of those firms ? 

Ans. With A. Leavitt & Co. I worked by the hour; with Hough 
& Rumney I worked—I had charge of their shop as foreman. 

Int. 6. Did you have any book in which entries were made of 
work done in the shop ? 

Ans. Yes, sir. 

Int. 7. Have you that book with you? 

Ans. Yes, sir. ' 

Int. 8. Who usually made the entries in that book ? 

Ans. I did. 

Int. 9. Will you examine the article now handed you, and called 
in this deposition the “ yielding frame,” and state whether you ever 
saw an article like it; and, if so, when you first saw it and under 
what circumstances ? 

Ans. Yes, sir; I’ve seen the article on Dec. 3, 1877. Mr. Wade 
brought it into the shop to have these grooves cut. He brought it 
in to have these grooves cut merely, and did it. 

Int. 10. State whether at any time afterward you made a similar 
article ; and, if so, when. .- 

Ans. I made three shortly afterwards, on Dec. 15, 1877—that is, I 
cut the slots in them. 

Int. 11. Whether the shop of A. Leavitt & Co. and Hough & 
Rumney was a large or small one, and whether they employed few 
or many men in it? | 

Ans. It was a small shop, and they employed a few men—seven 
or eight. 

Int. 12. Whether in 1876, up to November, when, as you say, Mr. 
Leavitt withdrew, you —" had knowledge of the work being 
performed in the shop 

Ans. I have knowledge of what work was performed in the shop 
at that time. 

Int. 13. Had any article of the kind you made as stated been 
made in the shop prior to the first one you mentioned as made by 

ou ? 
142 ~— Ans. It had not while I was there. 
Int. 14. Will you state when you began employment with 
A. Leavitt & Co.? 
A vey When he first started his business, prior to 1876—1875, I 
think. 

Int. 15. Will you turn in your memorandum book ‘to Oct. 11, 
1877, and see if anything is charged to the Boston Button Company ; 
and, if so, what as work done in the shop ? 

Ans. | have a charge here of forty-one and a half hours’ labor on 
levers, set screws, wire, and steel. , 
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Int. 16. Will you examine that article marked “ Exhibit Z” and 
state whether the levers charged were liked the exhibit shown you? 

Ans. They were like it. 

Int. 17. Will you turn to the date of Jan. 4, 1878, and see if you 
made any charge against the Boston Button Company; and, if so, 
for what? 

Ans. On Jan. 4, Boston Button Cumpany, three covering plates. 

Int. 18. Have you any recollection or any memorandum charge 
for any covering plates made in your shop prior to the date last 
mentioned ; and, if so, what do you recollect, or what does it show ? 

Ans. Yes, sit; there were two plates made there prior to that 
date. Those were made by Mr. Leavitt. The time I cannot recol- 
lect, but I find a charge of Oct. 25, 1877, of one hundred and eleven 
and a half hours on plates, steel for slides. . 

Int. 19. Are you sure that the two plates which you recollect 
were made by Mr. Leavitt were feeding or covering plates, or were 
what we call here filling-in plates? 

Ans. They were the same as we call feeding or covering plates. 


Cross-examination by Henry C. Hutcuains, Esq., of counsel 
for defendants : 


Cross-int. 20. What is this book that you have in your hands 

and have referred to in your examination ? 
Ans. It is a book that I made my charges in of work done at the 
shop. | : 
aa 21. What period of time does it cover; when does it 
begin and when does it end ? 
143 Ans, It begins in November, 1876, and ends July, 1878. 
Cross-int. 22. Were the entries in it all made by you? 

Ans. Yes, sir. 

ee 23. When did Mr. Leavitt leave the concern, did you 
sa 

aie On Nov. 1, 1876. 

Cross-int. 24. Are you still in the service of the concern ? 

Ans. No, sir. | 

Cross-int. 25. When did vou leave? 

Ans. About 1880, in the spring. 

Cross-int. 26. During the period that you made these entries in 
the book do they show all the work that was done in the shop from 
November, 1876, to July, 1878? 

Ans. Yes, sir. 

Cross-int. 27. That book that you have was the first entry of 
work done in the shop, was it not? : 

Ans. This was the first book after Leavitt went away. 

Cross-int. 28. You was there with Leavitt, was you not? 

Ans. Yes; sir. 

Cross-int. 29. Mr. Leavitt was a partner, was he not, or proprietor? 

Aus. I think he was a partner. 

Cross-int. 30. This book that you referred to makes no mention 
of work done in the shop before November, 1876, does it? 

Ans. Not by me. 
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Cross-int. 31. Was there not a memorandum kept by somebody 
of work prior to November, 1876? 7 

Ans. Yes, sir. 

Cross-int. 32. By whom was that book kept? 

Ans. A. Leavitt. | | 

Cross-int. 33. Did that book, as far as you know, cover and em- 
brace the work done in the shop the same as yours? 

Ans. Yes, sir. 

Cross-int. 31. From these memorandum books the work is car- 
ried and charged in other books, is it not? 

Ans. Yes, sir. 

Cross-int. 35. I see by your memorandums in your books 

144 ‘that you charge so many hours’ work, etc. Can you always 

tell what it is that is made by the memorandum that you 
make? 

Ans. They have names for almost all pieces. 

Cross-int. 36. What do you mean by “ covering plates?” 

Ons It isa piate also termed in this examination a “ feeding 
ate.” 
a Cross-int. 37. When did you cease to work by the hour and be- 
come foreman of the concern? 

Ans. The first Monday of November, 1876. 

Cross-int. 38. Then this book covers the period while you were 
foreman, does it not? 

Ans. It does, as far as it goes. 

Cross-int. 39. Might not Mr. Leavitt, or some of the men, have 
a slots intw a piece of metal like this you mention without your 

nowledge? 

Ans. I think not, as Mr. Leavitt always left me in charge when 
he went out, and he was out a great deal. 

Cross-int. 40. Before November, 1876, did you keep any accurate 
account of work done in the shop? 

Ans. I did not. 

Cross-int. 41. And you were working by the hour, were you not, 
before that ? 

Ans. Yes, sir. 

Cross-int. 42. Would not Mr. Leavitt’s knowledge of work done 
in the shop, if he kept account of it, of work done before Novem- 
ber, 1876, as a partner, be more reliable than your own, who worked 
by the hour? 

Ans. I think it would. 

Cross-int. 43. Have you any entry in that book of a yielding 
block frame made for or charged to the Boston Button Company ? 

Ans. I have not; what I have is a charge of one hour’s work on 
what is called here a yielding block frame. 

Cross-int. 44. What enables you to say and to swear that that 
hour’s work was bestowed upon that yielding block frame ? | 

Ans. Because I have no other such charge on the book for mill- 
ing. Mr. Wade was present while I did the job and waited for it. 

Cesso-int. 45. When was this? 
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145 Ans. On Dec. 15, 1877. I am mistaken, it was Dec. 3, 1877. 
Cross-int. 46. Will you please give the exact entry in your 

book relating to this hour’s work and all of it? 

Ans. “The Boston Button Company, one hour’s milling.” 

Cross-int. 47. Now, is there anything in that entry that enables 
you or would enable anybody to state that that work was bestowed 
on that yielding block frame ? : 

Ans. There is no special mark here in the entry to show the kind 
of work done. 

Cross-int. 48. You have seen Mr. Wade and talked with him 
about this matter before coming here, have you not? 

Ans. Yes, sir. 

Cross-int. 49. When, since that entry was made on Dec. 3, 1877, 
was your attention called again to this subject? 

Ans. About two years ago. 

Cross-int. 50. Do you know how these plates were charged to the 
Boston Button Company, whether by the day or by contract? 

Aus. Part were charged by the day and part by contract. Those 
made by Mr. Leavitt by the hour. | 

Cross-int. 51. What enables you to say that there were two cover- 
ing plates made by Mr. Leavitt? 
- Ans. I have seen the charge on the books. 

Cross-int. 52. Have you any other knowledge or recollection. than 
that, or is it that which guides you ? 

Ans. I saw the work being done. 

Cross-int. 53. How do you fix upon two? 

Ans. Nothing more than that I saw the two plates. They were 
the first done there. They were partly done when they came. 

Cross-int. 54. Do you mean to say that there could not have been 
more than two made before November, 1876, without your knowl- 
edge while you were at work by the hour? 

Ans. No, sir; there could not. 


146 Direct examination resumed: 


Int. 55. Do you recollect anything being said between you and 
Mr. Wade as to the way of making that charge of Dec. 3, 1877? And, 
if so, state it. 

(Objected to as irrelevant, incompetent, and inadmissible.) 

Ans. Yes, sir; Ido. I asked Mr. Wade what it should be called 
in the charge. He said it was an experiment, and he should have 
some more made in a few days if it worked right; that’s all. 

Int. 56. Did you in fact and does the book produced show that 
names were used for work so far as the same had names or could be 
specifically designated ? 


(Objected to for same reasons as last question.) 
- Ans. Yes, sir; it does. 


Attest: WINSLOW WARREN, . 
Special Examiner. 


RUFUS P. GRAY. 
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Deposition of James S. Newell. 
Boston, Nov. 13, 1882. 


Direct-examination by Baxter E. Perry, Esq., of counsel 
for complainant: 


Int. 1. State your name, age, residence, and occupation. 

Ans. James S. Newell; fifty-nine; Newton Centre, Mass.; carry 
on a machine shop. 

Int. 2. What was the name of your concern, and where did it 
carry on business in 1876 and 1877? 

Ans. James S. Newell & Co., 71 Lincoln street, Boston. 

Int. 3. State whether your concern altered over or made changes 
in a certain number of machines for the Boston Button Company ; 
and, if so, how many and when, in the course of those years. 

Ans. I did make such changes; the number I can only tell by 
reference to the books. 

Int. 4. My question refers to what are called covering machines, 
and will you look at your books and give the date of their being 

delivered to the Boston Button Company ? 
147 Ans. On June 21, 1877, I find a charge of repairs made on 
three covering machines. On Aug. 27, 1877, I find a charge 
of repairing five covering machines. On April 27, 1877, I have an 
entry of repairing a covering machine. On May 1S, 1877, also an 
entry of charge of repairing a second covering machine. 

Int. 5. If, in fact, you repaired twelve of those covering machines 
were the other two not accounted for by you delivered after Aug. 27, 
1877, or before April 27, 1877, or can you fix the date? 

(Objected to as leading.) 

Ans. I cannot fix the date. 

Int. 6. Do your books show any delivery prior to April 27, 1877? — 

Ans. I can only tell by examination. 

Int. 7. Will you examine your books and answer the question? 

Ans. I will. I find none delivered before April 27, 1877. 

Int. 8. Will vou turn to your books of Feb. 6, 1877, and see if you 
find a charge to the Boston Button Company for levers or spring 
holders? 

Ans. I find an entry of twenty-four spring holders completed Feb, 
2, 1877, twelve of which were placed on machines which we made 
by contract — twelve of which were charged to the Boston Button 
Company on Feb. 6, 1877. 

Int. 9. Are we to understand that you made and delivered on this 
date of Feb. 2, 1877, twenty-four levers or spring holders? 

Ans. No, sir. 

Int. 10. How many did vou make and deliver at that time? 

Ans. We completed twenty-four, twelve of which were placed on 
the machines which we made by contract and twelve of which vere 
charged to the Boston Button Company on Feb. 6, 1877. 

Int. 11. Do you mean to say that the levers or spring holders that 
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you put onto the twelve machines that had been made by contract, 
as you say, were the same as those you completed and delivered at 
this date of Feb. 2, 1877? 

Ans. I do. 

Int. 12. Do you mean to say that the whole twenty-four spring 
holders that you made first and last for the Boston Button Company 

were of the same kind or character, or did you make twelve 
148 of one kind under your contract and then make twenty-four 

of another kind, twelve of which were substituted for the first 
twelve? 

Ans. I mean to say that the twenty-four spring holders referred to 
were all alike, and twelve of them were used upon the machines we 
had made or were making, and when made twelve were delivered to 
the Boston Button Company. 

Int. 13. Will you say that the twelve spring holders made for the 
first twelve machines delivered by you were the same in kind as the 
twenty-four now referred to? 

Ans. I] cannot say. | 

Int. 14. If you had made twelve and charged for them under your 
contract price would you charge for twelve different ones without 
any allowance if the old ones were returned to you? 


(Objected to as incompetent.) 


Ans. I do not know. 

Int. 15. If you made twenty-four and delivered them Feb. 2 why 
do you charge for only twelve? 

Ans. Because twelve of them were used on machines made by con- 
tract, as stated. 

Int. 16. If you had made and charged for twelve under your con- 
sr ge they had been delivered why do you now make twenty- 
our 

Ans. I do not make them now. I charge for them now as com- 
pleted. The labor was commenced in previous year on the twenty- 
four. They were carried forward as one lot. The final work on 
twelve was completed as they were needed; on the remaining twelve 
op this Feb. 2, 1877. 

Int. 17. Are not your charges for twelve machines entered in full 
as you delivered the machines? 

Ans. They are. 


Cross-examination by Henry C. Hurtcuins, Esq., of counsel 
for defendants : 


Cross-int. 18. Will your books show when your work was done on 
the new machines as well as the old you made for the Boston But- 
ton Company, and when finished and delivered ? 
149 Ans. They will show when finished and the delivery sub- 
stantially. 4 
Cross-int. 1% Will you please to examine your books and tell us 
the number of new machines—button-covering machines—made b 
you for the Boston Button Company, and the lates when your wor 
on them was done and completed ? 
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Ans. I give the dates and numbers from my books. On Sept. 11, 
1876, three new button machines; on Sept. 25, 1876, six; on Oct. 
16, 1876, one; on Dec. 12, 1876, eleven; March 29, 1877, seven; on 
May 10, 1877, six. 

Cross-int. 20. Whether or not you had a sample machine to work 
by in making the new machines? 

Ans. My recollection is that we had. 


JAMES S. NEWELL. 
Attest: WINSLOW WARREN, | 
Special F’caminer. 


Second Deposition oj William W. Wade. 
Boston, Oct. 24, 1882. 


Direct examination by Baxter E. Perry, Esq., of counsel 
for complainant: | 


Int. 1. Mr. McCleery has testified that one of the large machines 
brought in from Medford had all the new and patented im provements 
on it, save the devices to prevent breakage; have you anything to 
say in reply to that statement? 

Ans. I say he is entirely incorrect. In the first place, there was 
not the present locking arrangement on it. There was no feeding 
— upon it, consequently no oscillating lever, even in itsrigid form. 

here was no yielding block and frame upon ii, because the three 
last named only work in conjunction with a feeding plate. There 
— was a feeding plate made for that size of machine until Jan. 

, 1878. . 

Int. 2. McCleery says that that machine went down to Newell & 

Co.’s to serve as a model or guide in the making of the thirty-four 
new machines; have you anything to — ? 

150 Ans. He is mistaken about that, as in the other case. In 
the first place, it was not a model for the other machines. 

The thirty-four were not built like it, because it had not the parts 

upon it as he stated, and it never went to Newell’s place at all, never 

left our place, the factory, at all. 

Int. 3. McCleery says that the new improvements were put onto 
the twelve old machines prior to May, 1877; have you any reply ? 

Ans. He is entirely mistaken upon that point, as the old machines 
were not altered over and returned to our factory until after the 
twenty-seventh day of August, 1877, as shown by the books of the 
man that did the work. 

Int. 4. McCleery says that the thirty-four new machines were all 
in use or operation before the old ones went to Newell & Co.’s for 
alteration; have you any reply ? 

Ans. I think he is entirely mistaken on that point, as I am rea- 
sonably certain they were not all in operation when I left. The first 
improvements were put upon the old machines after they were 
altered over, and not upon the new. There were no a plates 
put upon the new machines until after January, 1878. The first 
feeding plates for the new machines were delivered to us Jan. 3, 1878, 
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as appears by the books of the parties who built them, as they were 
built outside of our factory. A good many of them were in use for 
making buttons of various kinds. 

Int. 5. Could the locking arrangement and the frame and yield- 
ing block arrangement be used without the feeding plates ? 

Ans. The locking arrangement could; the yielding block and 
frame and lever and spring could not. 

Int. 6. McCleery says that the thirty-four new machines were 
ready to have the new improvements put on them as soon as they 
came in from Newell & Co.’s; have you any reply? 

Ans. He is entirely mistaken about that, because Newell & Co. 

only made a part of each machine. A part of each machine was 
made at another place. When made were brought to our place, the 
body part from Newell’s and the other parts from the other maker, 
and had to be fitted together in our factory before the improvements 
could have been put on. 
Int. 7. State what parts were made in another factory. 
151 Ans. The feeding plate, the standards for receiving the 
die; what is called the shells, for holding the set edge; the 
filling-in plate; what we term the saucer, which holds the filling- 
‘in-plate; and what we term the arbors, with their connections nec- 
essary to hold what we call the heads and stems in their proper 
place to receive the canvas which forms the eye of the button; the 
taking arrangement was made by the same parties, and the frame 
that holds the yielding block. 

Int. 8. McCleery says that he did not know that you had applied | 
for ry patent until about the time the letters issued; have you any | 
reply? | 

Ans. He is entirely mistaken about that, because I brought the 
model into the office, showed it to him before it was sent to Wash- 
ington. I also drew the specifications and claim there in the office. 
I do not know that he saw them, but I had the model there. I 
can’t remember of any talk with him. 

Int. 9. Do you remember any conversation with him prior to the 
issuing of the letters? | 
_ Ans. I do not remember any sufficient to repeat it; I know there 
was more or less conversation upon the point. 

Int. 10. Did he say anything to you about Mr, Metcalf’s going to 
croc TS prior to the issue? 

Ans. He did not; there was a conversation with my son which I ‘ 
did not hear. { 

Int. 11. He says, and Mr. Metcalf has also testified as to the same 
point, that your salary was fixed and your duties marked out or 
assigned by them or the company ; have you anything in reply? 

Ans. The term “ fixed ” is not proper. My duties certainly could 
not be assigned, because my duties embraced the entire range of 
the manufacturing establishment ; our salaries were agreed. : 

Int. 12. McCleery says that he knew all about this machinery 
and these improvements all the time from prior to 1875; have you 
any rep ? 

Ans. I know he did not; he knew nothing about them for the 
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simple reason he could not know other than what I told him; he 

had no mechanical experience, and did not know one machine from 
the other until he was told. 

152 Int. 13. He says that you broke prices of covered buttons, 
and that he did not until after you had, in substance; have 

you any reply? | 

Ans. I have no idea that I ever did. More than one or more 
than half a dozen of our former customers camne to me, stating at 
what price they had offered their goods. I found myself obliged 
to meet the market, as I could not expect with two machines to 
control it, and I reduced my prices accordingly. I have upon my 
books to-day half a dozen customers who say they are paying me 
more than the price of the button company. I say, “Go there for 
ms goods ; I can’t do it.” Among that number is the party that 
1as been referred to, George S. Harrington. 

Int. 14. Did you first break the prices in buttons ? 

Ans. I did not lower my price at all until I was, as I supposed, 
credibly informed of their offers and their sales. 

Int. 15. Have you made buttons below the price at which you 
were thus informed they offered them ? 

Ans. I never have. 

Int. 16. How soon did you begin to manufacture and with how 
many machines, after the dissolution? 

Ans. I couldn’t tell the exact date without reference to the books ; 
not more than a year or a yearand a half ago; begun with one; 
have run only five at one time, and that only recently. 

Int. 17. Henry D. Stone has testified that he, as foreman for 
Newell & Co., made the jointed or flexible lever arrangement called 
by him spring holders; have you any reply ? 

Ans. He is entirely mistaken in relation to that; the flexible 
lever or spring holder was not made, even as experiment, until Au- 
gust or September, 1877; it was made by myself, and I put it on 
and adjusted it, worked it for a time, and then became satisfied it 
was the best thing yet made, and ordered some more from Hough 
& Rumney. They were built and delivered to us on Oct. 11, 1877, 
as shown by their books. 

Int. 18. If Stone made anything of or for this lever arrangement, 
what did he make? 

Ans. He made at first a lever which was designed to hold what 
we term a curved spring. They were made in the contract for the 

machine; he made, I think, a dozen. I should think it was 

153 before we put any on the machines. My son said a straight 
. spring would cost less money, which was true. We fqund, 
on applying the straight spring, that the angle on the lever, as 
shown in Exhibit X, would not permit a straight spring. I then 
took the pattern from which the castings were made, changed the 
angle to its proper position, took it down to Mr. Newell’s and had 
some other castings made. With that change that would receive a 
straight spring he made me twenty-four of those; he only charged 
for twelve, because we returned to him the set screw and roller in 
the end of the lever, which was rather more than one-half of the 
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cost of the entire lever, and we were credited with this, as appears 
by their books. 

Int. 19. Was this an extra charge by them and does it so appear 
on their books? 

Ans. It was and does. 

Int. 20. And did Stone or Newell & Co. ever make the present | 
flexible lever with springs as now used or any of them? 

Ans. I cannot now recall that they ever did. 

Int. 21. If they ever did after what time was it? 

Ans. It must have been after October, 1877, for the reason that 
there were none of those things ever made — by my direction. 

- Hough & Rumney made the first ones, as I recollect it. 

Int. 22. Exhibit Z was shown to Mr. Stone and he said that he 
made it or some of them for the thirty-four new machines after the 
first ten or twelve had been delivered to the factory. Will that ex- 
hibit, being the actual lever now in use, go onto one of the ma- 
chines as made by Newell & Co.? 

Ans. The ones made by Hough & Rumney would not go on | 
there, and I am sure there never was one made that would, because | 
the hole in the lever was smaller than the arbor and the arbor had | 

‘to be turned down to receive the lever. I am certain there were | 
never any made that would go on without. 

Int. 23. If Newell & Co. had made them for the new machines, as 
Stone testified, would they not have gone onto them ? . 

Ans. There is no reason why they should not. The only reason 
for those that were made not going on was because the tools in dif- | 

ferent shops do not agree. They have no standard, except | 
154 in screws or something of that kind. The reamer with which 

this hole was made, the next above it, at Hough & Ruimney’s, | 
was too large, and I had him use that because we could readily | 
adapt the arbor to it. | 

Int. 24. Can the state or progress of your invention be determined 
by the kinds of buttons made, as testified to by McCleery? And, if | 
not, state why. 

Ans. It cannot. They give no indication of the progress of this | 
invention other than between my old machine and my new—that : 
is, only in a single instance or substantially so. Every style or wl 

‘ shape of button that can be made now I have made upon the old 
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foot machine before this invention was made. This invention re- 
lates entirely to the saving of stock and labor and the facilitatin | 
production. If there had been a new button I should have paten { > 
the product. : 
Int. 25. Starting with the patent of 1869 and the buttons made | 
on that machine, can the changes from it or the production of but- 
tons be used as marking the various stages of your new invention ? 
Ans. They could not in any way. | 
Int. 26. Some of respondents’ witnesses have testified that the first 
new machines were made from or by the aid of drawings. Is that 
so, and have you those drawings, and will you put them into the 
case for anybody’s use or reference ? | 


Ans. I will say that there were some drawings made for the pur- 
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pens of aiding the workmen. I have those drawings and will put 
them in. 3 

Int. 27. Do those drawings in any way show or call for the lock- 
ing arrangement or the device for preventing breakage in any form 
or character? 

Ans. They do not. 

Int. 28. In 1876, 1877, and 1878 was your factory open to the 
public; and, if so, how far? 

Ans. It was not open to the public at all. 

Int. 29. Up to the time or about the time of your application for 
this patent will you state who, if anybody, had any Eacoloies of 
these late inventions ? 

Ans. My partners; my son George, who was in charge of 

155 these machines, and the man that assisted me in the solicit- 

ing of these patents. If anybody else, they were such per- 

sons as the partners chose to let pass into the factory. Some of the 

workmen and another son of mine had some knowledge of them. 
That’s all. 

Int. 30. Has any person ever had or used one of these improve- 
ments except yourself and under your personal supervision up to the 
time the patent issued ? 

Ans. Not to my knowledge, save as has been testified in my firm 
of the Boston Button Company. 

Int. 31. Witness Edward N. Lord testified that he put on the jointed 
levers within three or four months of September, 1876. Have you 
any reply to his statement? 

Ans. He is entirely mistaken, because there were none made until 

some time—I should say about August, 1877, when I made the ex- 
periment. I made the lever myself and put iton myself. This first 
one was not quite right. When I became satisfied that this was the 
best thing so far I ordered some of Hough & Rumney. They were 
made and delivered to us Oct. 11,1877. These were the first perfect 
ones that were put on. 

Int. 32. What, if anything, did Lord put on? 

Ans. If he ever put on anything it was the levers prepared for a 
straight spring by Newell. I do not think he put on any of those. 
I should say his experience would not permit of his doing it. 

Int. 33. aed says that he put on frame and yielding blocks within 
three or four months of September, 1876. Have you any reply? 

Ans. He could not have done it, because it was not made until 
Dec. 3, 1877; that I made part of it and put it on myself and set it 
to work,as he could not have done that. His skill was not sufficient. 

Int. 34. When were any others made, and by whom? 

Ans. There were some more made on the 15th of the same month 
by Hough & Rumney—that is, the frame—as appears by their books. 

Int. 35. To which class of machines were these last devices you 
have mentioned put on? 

Ans. They were put onto the old machines after they were altered 

over. 
156 Int. 36. Why? 


15—163 
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Ans. I know not; because the old machines had no place for 
them and no use for them—nothing to co-operate with them. 

Int. 37. When were feeding plates put onto new machines? 

Ans. They were not put on until after Jan. 3, 1878. They were 
delivered to us that day, as appears by the books of the party who 
made them. 

Int. 38. Can either the locking arrangement or the device to pre- 
vent breakage be used without feeding plates? 

Ans. The locking device can and the other cannot. 


Int. 39.. The new machines were used for making various kinds of 


buttons, were they not, without feeding plates, and for what buttons 
or kinds of buttons were the feeding plates and these last-named de- 
vices used with them required? 

Ans. They were. These last designed were for making buttons with 
: — back—either canvas, linen, or other material—and only those 

inds. 

Int. 40. Andrew J. Leavitt testified that he made the frame and 

yielding block between February, 1876, when the company moved 


' Into Boston, and November, 1876, when he left the concern after- 


wards known as Hough & Rumney. Have you any reply to that 
statement? 

Ans. I know he was entirely mistaken, because even the drawings 
for the new machines were not made until June, and they were not 
delivered until long after—after Leavitt left—and the old machines 
were not delivered to us until Aug. 27,1877. It was my province to 
order those things, and I know I never ordered him to make them. 
No one else could have ordered them, and I should have known it 
if they had. 

Int. 41. Do you know what individual did make that frame and 
yielding block ? 
2g I know who milled out the frames—Rufus Gray, Dec. 3, 

eeu? 

Int. 42. Was that the first one ever milled or made? 

Ans. It was. I know it to be, because | took it inte my own hands, 
went and stood by and saw it done, dictated the length and width 

of the slot, stayed until it was done, and took it and carried 
157 it back to the factory. I then took it and fitted it to the ma- 
chine and — it into operation myself. 

Int. 43. Were the eight machines testified by Mr. Metcalf as hav- 
ing vay bought of the American Button Company covered by any 

tent 

Ans. I think there were not but six, and they were not covered 
by any patent. 

Int. 44. How soon after these were bought did you get any pat- 


-ent, and what did it cover? 


Ans. My recollection is the patent was dated March, 1869; that’s 
when they were issued. The patent was on the old machines; it 
covered the old machines with the alterations made on them. 

Int. 45. Who made the old machines that the button company 
bought ? | 

Ans. They were made for me. 


. 
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Int. 46. Mr. Metcalf testified that he did not know of your appli- 
cation for a patent until about the time you advertised a dissolution, 
of July, 1880? Have you any reply? 

Ans. I can only say it was talked about a great deal, and offers 
had been made and refused—offers to sell or to buy, to put in the 
new patent the same as the old; he knew about it. I madean offer 
to him to sell the patent before the patent issued. One circumstance 
I remember: Before I advertised he sent Mr. F. M. Holmes to me, 
asking me if I wouldn’t make a stock company of the concern. 
Mr. Holmes came to our office in Boston. I told him I would do so, 
and on the following day, at nine o'clock, I would give him a paper 
setting forth the terms. I think I did not give him the paper, but 
stated that I would make a stock company on condition I should 
own one-half; that the patents, both his interest and mine, should 
represent one-quarter of the capital. 

Int. 47. How early did you begin to demand a dissolution, and 
for what reasons ? 

Ans. I couldn’t fix very definitely when I began to demand it. 
I should think not far from the time I made the application. It was 
wholly because the patents were not recognized—that is, my rights 

in them were not recognized. 
158 Int. 48. Did you ever urge as grounds for dissolution what 
Mr. Metcalf has testified as a ground—that _— partners 
were not willing to allow you general management of the business? 
Ans. I never did. : 


(Adjourned.) 
Nov. 14, 1882. 


Cross-examination by Henry C. Hutcutins, Esq., of counsel 
for defendants: 


Cross-int. 49. When you moved to Boston from Medford you 
brought with you twelve old machines and one or two new ones, 
and afterwards some thirty-four new machines were made in Boston. 
Were the new devices put upon the old machines first, before the 
new machines were made, or were the new machines made and the 
devices put upon the old machines afterwards? 

Ans. Certain devices were put onto the new machines first; cer- 
tain other devices were put upon the old machines after they were 
altered over. What I mean is, some were put first upon the new 
machines after they were built and some were put first upon the old 
machines after they were altered. 

Cross-int. 50. Did the old machines go for alteration all at once 
or one at a time? : 

Ans. My recollections are that the old machines went fur altera- 
tion—about three first, then three or four more, and then the bal- 
ance ; they went down three times. 

Cross-int. 51. Was it not true that twenty-eight new machines 
were made and brought in before any alteration of the old ones? 

Ans. I should say not so many asthat. My recollections are that 
as soon as we got the new machines and got some few of them at 
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work I sent down two or three of the old machines to be altered 
on the day to determine the price for which they could all be 
altered. 

Cross-int. 52. Have you any means now to enable you to state 
truly how many new machines were made and brought in before 
any of the old ones were altered ? 

Ans. I have the means of knowing that they were not more than 

twenty-six. My recollection would be that there was less than 
159 that. Why Isay not more than twenty-six is because the 

alteration of the old machines embraced one new piston to 
each machine. When the pistons for the last twelve new machines 
were forged there were twelve extra pistons forged by Mr. Newell 
with which tc repair the twelve old ones. Those twelve extra pis- 
tons forged to repair the old ones were forged an inch too long, that 
being the — of the new pistons; they were all the same every 
way except the length, the old and the new. Having forged the 
twelve old ones too long, they did not discover, in finishing, the 
mistake in the forging and finished them all for the new machines. 
They discovered it afterwards and asked me to pay for it, but, as it 


' was their mistake, I refused to pay for it. I guaranteed all mis- 


takes upon the new machines but none upon the old, as they were 
done by the day. 

Cross-int. 53. When these old machines were sent out to be altered 
over had any of these old machines any of the patented improve- 
ments on? 

Ans. They had. 3 

Cross-int. 54. Can you state what ones—what of the improve- 
ments? | ° 

Ans. They had the lifting or sleeve-stripping device—some of 
them, I don’t know but all, and one or two, don’t know but three— 
one, certain, had feeding plates on—in their first and original condi- 
tion. | 

Cross-int. 55. Had any of these old machines, before they were 
sent to be altered over, any other of the new patented improve- 
ments! 

Ans. I can’t think that they had. They were sent down there to 
be provided with the new improvements. They would not have 
been sent there to have had the feeding plates put on; they were 
never put on outside of our establishment, I would add, together 
with their co-operative or operating mechanism. 

Cross-int. 56. You spoke in your examination heretofore of a 
model to be sent to Washington. Where wasthat model made and 
who made it? 

Ans. A part of it was made by James S. Newell, at his shop in 
Boston ; a part was made by Warren S. Hill, a model maker, 50 
ee then, and a part of it was made by myself, at 11 

ardon street, Boston. 
160 Cross-int. 57. You have said that that model was at some 
oe — the shop of the Bostou Button Company. What was 
it there 
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Ans. | had it there for the purpose of drawin ifications for 
the Patent Office, as I drew ‘he first myself. acct 

Cross-int. 58. Where did you draw—in what part of the shop— 
those specifications ? 

Ans. I drew them at my desk, in the office. 

Cross-int. 59. Where was your desk ? 

Ans. It was in the office of the company, where the books were 
kept—the only office the company had. 

Cross-int. 60. Do you mean to say that you drew the specifica- 
tions to be used at Washington for your patent ? 

Ans. I mean to say I drew the first draft, and then, in connection 
with Mr. Warren S. Hill, I made another draft—that is, he and I 
together made the final draft for Washington. 

Cross-int. 61. Where did you and he prepare together the final 
specifications ? 

Ans. Prepared them at his house, in Hyde Park. 

Cross-int. 62. Did you have the model with you then? 

Ans. No, sir; I had no occasion for the model, as nothing but 
the phraseology was changed. 

Cross-int. 63. Did Mr. Hill have a place of business in Boston ? 

Ans. He did; a small machine shop, No. 50 Sudbury street. 

Cross-int. 64. That’s where a model was partly made, was it not? 

Ans. It was. 

Cross-int. 65. Did you have any other patent solicitor to aid you 
in obtaining your patent than Mr. Hill? 

Ans. I did not. I would add I went to Meda myself and 
while there, at the suggestion of the examiner under whose charge 
the examination was made, he made some suggestions, which I 
adopted. With that exception, I had no other solicitor. 

Cross-int. 66. Can you state now when that model was taken to 
the Boston Button Company or when it was taken away ? 

Ans. I cannot fix the date. 

_. Cross-int. 67. Can you tell how jong it was there? 
161 Ans. I didn’t leave it there over night. I couldn’t tell how 
long it was there. I took it away nights. 

Cross-int. 68. I think you have given the purpose for which the 
model was carried there. How long did it take you to draw your 
specifications ? 

Ans. I couldn’t say; it might have been two or three days. I 
don’t mean two or three days employed, but it might have taken me 
that time. 

Cross-int. 69. You have said that Mr. McCleery, you think, must 
have known that you were applying for a patent, because you drew 
your specifications there at the office of the company and because 
you took this model there. Does that follow ? 

Ans. I think my testimony is not exactly like that. I will say, 
whatever my testimony was then, I know that he knew long before 
the letters were issued; so also did Mr. Metcalf, as I think I have 
testified before. In conversation with Mr. Metcalf upon that subject 
Mr. Metcalf told me to my face that I should not have those patents. 
That must have been before I obtained them. I know that Mr. Met- 
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calf went to Washington, and Mr. McCleery [told my son I could 
not get those patents, because he had gone to Washington]. 


(Part in brackets objected to by respondent as stating conversation 
between other parties.) 


‘ One other circumstance I will relate: Mr. Metcalf made a propo- 
sition to me through a friend of his to make a stock company and 
put in the patents, the old ones and ‘the new ones, when they came 
out. I agreed to do it on condition that I should own one-half. 
Mr. McCleery we knowing to that. The friend he employed was 
Mr. F. M. Holmes. The stock caer Y was not formed, because I 
would not let them have more than half—in other words, a control- 
ling interest. Mr. McCleery was a partner and knew all about it. 

Cross-int. 70. Have you any means of fixing the time when Mr. 
Holmes came to you? 

Ans. Not definitelv. I know it was before I left the company— 
before July, 1880. 

Cross-int. 71. You have stated that your duties in the Boston But- 

ton Company covered the entire range of the manufacturing 
162 department. Did the concern ever give notes, in the way of 
business, for merchandise or money ? 

Ans. I do not know; I presume so. I think I did not say I had 
anything to do with the purchasing or selling, unless it was for the 
mechanical department, or something like that. I will say that no 
arrangement of any kind was ever entered into as to who should 
give notes, purchase goods, or draw checks, or anything of the kind. 

y name stood at the Hamilton Bank, the same as the other part- 
sme with all the rights of the other partners, and was never with- 

rawn. 

Cross-int. 72. Did you buy goods of any kind for the Boston But- 


ton Company ? 
Ans. I did. 
Cross-int. 73. What goods did you buy for the Boston Button Com- 
ny? 


Ans. I bought lastings, I ordered paper, I ordered iron, I bought 


supplies. 


Cross-int. 74. Of whom ? 

Ans. I bought them of different parties. I bought lasting of 
Flanders or Landers, of Lynn, and bought lasting in Haverhill of 
a dozen parties. I can’t call their names. It was my business to 
buy the lasting, paper, iron, and general supplies that came in there. 

Cross-int. 75. Do you mean that you actually bought them of the 
parties or that you gave orders to others in the concern of what was 
wanted ? 

Ans. I mean both ways. It was my business to see and inspect 
everything, where it could be seen and inspected. I bought the 
shafting, pulleys, hanging, etc., belonging to the shop. The bills 


went to the office and were paid. 


Cross-int. 76. What materials are used in the manufacture of a 
button ? 


Ans. Iron, paper, linen cloth, cotton cloth, silk, and jute and com- 
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binations of all, and all sorts of cloths—probably a hundred differ- 
ent materials. 

Cross-int. 77. Who purchased those ? 

Ans. Some I went out and bought and some I ordered at the 
oftice—ordered of the clerk or McCleery—and then went and bought 

them or ordered them from abroad, as the case might be. 
163 Cross-int. 78. Can you give the names of any party of 

whom you bought the goods which you have enumerated as 
used by the Boston Button Company ? 

Ans. I think I bought of Flanders or Landers, of Lynn ; of C. C. 
Robbins, of New York; of Phelps, Dodge & Co., New York. I 
think it is W. C. Smith, of Connecticut, now William Foulds & Co. 
I don’t recall others now, but it was my practice to purchase steel 
in Boston of various parties, such as Jessup, Sanderson, Park Brothers 
and others. I recall others; I think it wasSchwietering. I bought 
goods in New York—silk and lasting. When McCleery first came 
into the business he knew nothing about it whatever. For the first 

ear or two everything was done by me or us-together. I went to 
vew York with Sins to buy goods. After he got used to it, it was 
left to him, not by agreement, but by courtesy. 

Cross-int. 79. When did you go to New York with him? Wasit 
before or after you came to Boston ? 

Ans. My recollections are that I went expressly for that purpose 
before we went to Boston but after he became a partner in the con- 
cern. 

Cross-int. 80. Do you mean to say that after you came to Boston 
to the time of the dissolution you were buying all these goods you 
speak of for the Boston Button Company ? 

Ans. I mean to say I began before and continued clear through 
the existence of the Boston Button Company up to its dissolution. 
After we got into the market and became well known we were 
solicited to buy goods by sample, such as silks, satins, and others. 
These samples were brought or sometimes sent by these parties for 
us to select from, and I mean to say I usually had as much to say 
in the purchase of these goods as anybody else. McCleery and my- 
self usually agreed on what we would order. Mr. Metcalf had noth- 
ing to do with it—that is, 1 don’t recollect that he had. 

Cross-int. 81. What goods did you say you bought of Flanders? 

Ans. I said lastings, I think. 

Cross-int. 82. Who hired the help of the Boston Button Company 
during the partnership of Metcalf, McCleery & Wade? 

Ans. That belonged to my department; was my duty, or I as- 

sumed it asa duty for a period of time; don’t know how long. 
164 I hired the foreman of each department, and then we agreed 
tacitly to allow the foreman of each room to hire his own 


help. 

Cross-int. 83. Who paid the help? 

Ans. The Boston Button Company. I believe it was the business 
of the book-keeper. 

Cross-int. 84. Did you pay them ? 

Ans. I did sometimes, until we came into Boston. 
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WADE VS. HENRY B. METCALF ET AL. 

Cross-int. 85. Do you know after you came into Boston who paid 
the help? If so, please state. 

Ans. The man’s name was McBriar, though. I think John D. Ellis 
paid some. I mean McBriar handed the money through the win- 
dow as they passed up. 

Cross-int. 86. Who was McBriar? 

Ans. He was a book-keeper. 

Cross-int. 87. Was Ellis a book-keeper ? 

Ans. He was; prior to McBriar. 

Cross-int. 88. After you came to Boston to the dissolution did you 
ever sign a note of the Boston Button Company ? 

Ans. I don’t think I ever signed one at all. 

Cross-int. 89. After you came to Boston, until the dissolution, did 
you sign checks? 

Ans. I cannot tell when I ceased to sign checks. I should say 
yes, I did, after we came to Boston. I swear that I did to the best 
of my recollection. 

Cross-int. 90. For what length of time after you came to Boston 
did you sign checks? 

Ans. I couldn’t tell. 

Cross-int. 91. Did you ever cease to sign checks for that firm dur- 
ing its existence ? 

Ans. I might say I never did. 

Cross-int. 92. Have you any recollection how many checks you 
ever signed during the existence of that firm ? 

Ans. I have not. 

Cross-int. 93. Can you tell whether you signed one or five or 


fifty ? 
- £ I signed more than one or five, but whether more than fifty 
am not willing to say; am not willing to say what number. 
165 Cross-int. 94. Have you now any recollection of any occa- 
sion when you signed a check ? 
Ans. No definite one. 
Cross-int. 95. Have you any ? 
Ans. I cannot fix any date. 
Cross-int. 96. Can you fix any person to whom you gave a check 


~ or for what purpose you drew it? 


Ans. I don’t recall anything definite in relation to it. 

Cross-int. 97. You have given the name of George S. Harrington 
in connection with the matter of purchasing buttons. Do you re- 
member it? , 

Ans. I do. 

Cross-int. 98. You stated that there were half a dozen others in 
the same connection who purchased goods of you and were paying 
more than the Boston Button Company were F dt se Do you re- 
member that? 

Ans. Not just in that way. 

Cross-int. 99. What did you say ? 

Ans. I said that I was grag, cg eager more than the Boston But- 
ton Company had offered to do them for, as they reported to me or 
to my partner. 
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Cross-int. 100. You have answered as follows: “I have upon my 
hooks to-day half a dozen customers who say they are paying me 
more than the os of the Button Company. I say, ‘Go there for 
your goods; I can’t do it... Among that number is * * * 
George S. Harrington.” Now, who are those others besides George 
S. Harrington ? 

Ans. I will give those from my books, or, if I can, from recollec- 
tion: A. H. Davenport, successor to Brabrook & Co. I think there 
were two parties on Tremont street—can’t recall their names— 
towards Boylston street. I know it was a common practice for those 
men to come into my place for goods. I can’t give more names 
from recollection, but will give the names from my books. 


(Witness subsequently examined his books and gave the follow- 
ing names: Lawrence, Wilde & Co., Leach, Annable & Co., H. A. 
Turner & Co., Bancroft & Dyer, and J. S. Paine.) 


166 Cross-int. 101. Who made the sale to George S. Harrington . 


that you refer to? 

Ans. I don’t refer to one sale, I refer to general sales. Goods 
were sent to me to be made up—that is, the cover of the button, 
which is a common practice—and he told me, as also my partner, 
that the Boston Button Company would make them for twelve 
cents. I never charged less than fifteen, and did make and deliver 
quantities to him at that price. 

Cross-int. 102. Who made the first sale to George S. Harrington 
of lasting buttons ? 

Ans. I couldn’t tell without referring to books, and don’t know 
as I could then. 

Cross-int. 103. Who could have sold them to him ? 

Ans. Henry T. Champney or my son. 

Cross-int. 104. But which you don’t know? 

Ans. I do not; I can tell by looking at the books, any particular 
sale, by the handwriting. 

Cross-int. 105. Did you yourself have any talk with George S. 
Harrington about the price? 

Ans. I have no doubt I did. 

Cross-int. 106. Have you any recollection that you did ? 

Ans. I am very sure that I have talked with him a good inany 
times about prices. I have been to his place and he to mine a good 
many times to talk about buttons. 

Cross-int. 107. Have you or not said, and is it or not true, that 
all the kinds of buttons now made can be made, or could be made, 
on the old fout machine? 

Ans. I think I said they had been made; that I had made them 
myself; it is true they can be made. 

Cross-int. 108. Can you make the thick-edged button, without the 
stripping device, on the old machines? 

Ans. Show me the button and I will tell you. 

Cross-int. 109. Have you or not said in your examination that 
there were some kinds of buttons that could not be made without 


the stripping tga ; 
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Ans. I have; I will say a button may be a thick-edged button 

and be a round edge; a button may be a thick-edged button 

167 and be a square edge; the square-edged cannot be mude. 

I do not mean by that that it cannot be made by turning 

the machine by hand and picking it out; I mean, as a practical 
working machine, it will not do that. 

Cross-int. 110. When you were in the partnership and had charge 
of the mechanical department, after you came to Boston and to the 
time of the dissolution, whether or not _ were accustomed at any 
time to have visitors, your friends or others, in the mechanical de- 
partment? 

Ans. I was, the same as the other partners. We allowed persons 
such as we considered safe to go through the concern, to go through, 
both my friends and the friends of my partners, such as my part- 
ners or myself chuse to introduce, excluding all such as we thought 
it unsafe, in view of the patents and in view of the style of our 
manufactures, to exclude. , 

Cross-int. 111. Were such visitations frequent? 

Ans. They were not. 

Cross-int. 112. Do you remember to bave refused anybody admis- 
sion at any time? 

Ans. I have just said I excluded everybody that we had any rea- 
son to fear. 


(Question repeated. Witness answers :) 


No, I cannot name any particular person at this time. As that 
was our rule, I followed the rule. . 
Cross-int. 113. Do you recollect now that you ever did exclude 
any man that applied for admission ; and, if so, who was it? 
: _ I can’t recollect the time when I excluded people. I know 
ave. 


(Question repeated.) 


The great bulk of people that came for admission—when I knew 
a man and knew his name I might or might not have excluded —. 


(Question again repeated.) 


I couldn’t call the name now of any. 

Cross-int. 114. Do you remember of taking a Mr. Harriman, or 
that he visited the shop? 

Ans. I do; he was one of our employés; knew all about our busi- 
ness; had been employed by us; had no interest in any other but- 
ton company except to receive his dividends. 

caesar tate id he or not have at all times access to the fac- 
tory 

168 Ans. I never knew of his coming into the factory except 

oing to the office, and from there he would go into the fac- 

tory. i never excluded him and I am sure my partners never did. 

‘ied int, 116. Do you know a Mr. Colton, superintendent of an- 
other button concern ? 

Ans. I do. 
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Cross-int. 117. Did you or not take him through the factory? 

Ans. I did; a Mr. Josiah Colton, one of my old employés in the 
button business—a superintendent of a concern in which I was a 
partner for six years or more at Longmeadow, Mass., near Spring- 
field. This was done out of courtesy, in always taking me into their 
concern when I was in their vicinity. 

Cross-int. 118. Do you know a Mr. Hayden, formerly in the but- 
ton business? 

Ans. I know two or three, formerly employés of mine, by the 
name of Hayden. 

Cross-int. 119. Did you take all or any of them through your 
factory ? 

Ans. I presume I took them all; should not be willing positively 
to say I did, but never any of them while they were in the button 
business. 

Cross-int. 120. Whether you took ee the factory Mr. Bur- 
rows, formerly a partner or in business with you ? 

Ans. Mr. Thomas Burrows and myself started the Boston Button 
Company. Mr. Burrows had, I believe, at all times the passive right 
to go into the factory, both from me and my partners. He would 
come to the place, and if I was at work in my department he, like 
every one else, had to go to the office, and I would then come up to 
my room. If that was:‘taking him through the factory I did it. I 
have no recollection of taking him through. He was a privileged 


character, I might say. W. W. WADE. 


Attest: WINSLOW WARREN, 
Special Examiner. 


169 Further Evidence for Defendants, Taken Pursuant to the Sizty- 
Seventh Rule of the Supreme Court of the United States, in 
Equity, as Amended, Before me, Winslow Warren, Special Examiner. 


Present: Baxter E. Perry, Esq., of counsel for complainant ; 
Henry C. Hutchins, Esq., of counsel for defendants. 


Deposition of William L. Taylor. 
Boston, Dec. 2, 1882. 


Direct examination by Henry C. Hutcuins, Esq., of counsel 
for defendants : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. William L. Taylor; thirty-one; Somerville, Mass.; packing 
and shipping clerk for the Boston Button Company. 

Int. 2. When did you go into the service of the Boston Button 
mare og, H 

Ans. In May, 1873. 

Int. 3. Where was their factory at that time? 

Ans. At Medford, Mass. 


i Sam % ~ 
WRT AS oie. 
a gue 
ae a ee ee abe 
A gh at ost sie - . Se eR Pie ee » 
ee a ¥ . oe Ce oe ti me 
06 et AE . a eet 
ie — ii te teas ee ‘ 
ahah Pv, or “ge Cer ty a wast 4 P| 
: 5 Par See Pe eat ae 
ann by 
phabidinnd - bl ae 


it ee ik a . eet : 
vo 4 ae . ei Ky: 

" Siget Be : b Wace Yl ee-< 
. women ar Bs x ae acl 

Bate beds. hg ; ee . 
ie PGES AP LATE RAEI DAD: 5 Aa, on 
eee Wit, te ye AAR Tn RB gl eM I ee ee a” 
pee le: 

See 


oe Ree Te eA Ee Se 
ie whi 
cin 


a rn 2 aE 
pm nnn nm, a nw 
Fi aie rs nas A a 
ee, 


wr: 
a ae 
: a 


ee A AN PR 
oo ES 
Ae ak 


5 Peed aS. og ae, 
se et OAR fam ee i 


ee 
aralan ypttenety 
eae tails 


¥ ¥ 


ts ae 


a ogee > Se es ee 53 Ce cA ie de No Mees. ieee ss ee ce" 
oN ge Be a “ie Gh hee ae aes ere” pet eae a oa 
‘ 4 ‘og ; Ky Pepe ste va 9 

- a ae eget fe 


124 WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 


Int. 4. Since you came into Boston what has been your business 
in the Boston Button Company ? 

Ans. At first I went into the store, took charge of the orders, 
starting them through the factory, forwarding their completion, and 
looked after the shipping of the goods; tock care of the stock of 
paper boxes, keeping up the supply, ordering when out; also the 
whole or piece stock and scrap stock for covers, attending to general 
store work, acting as assistant to Mr. McCleery, looking to him for 
instructions and referring all matters to him for which I did not 
want to take any responsibility myself; afterwards I took charge of 
the packing and shipping, and took charge of that department 
under Mr. McCleery’s instructions. 

Int. 5. What proportion of the goods purchased and used in the 

Boston Button Company were foreign goods? 

170 Ans. For the piece stock for covers, they were nearly all 

foreign ; scrap stock, domestic. 

Int. 6. o purchased or ordered these goods? 

Ans. Mr. McCleery. 

Int. 7. Any of these goods purchased by sample ? 

Ans. The greater part. 

Int. 8. Who examined these samples and gave the orders? 

Ans. Mr. McCleery and myself. 

Int. 9. Now state, if you please, what goods or merchandise used 
ve - Boston Button Company were purchased, if any, by Mr. 

ade. | 

Ans. None that I know of. I am speaking of cover stock only. 

Int. 10. Who hired and discharged the help in your department? 

Ans. Since taking charge of the packing and shipping depart- 
ment I have discharged my own help. Some of them I have hired 
and some have been hired from the office. 

Int. 11. Who paid the help? 

Ans. They were paid from the office. 
Int. 12. Did you ever know Mr. Wade to hire or to discharge or 
to pay any of the men in any of the departments ? 
ns. He hired me when I first went there in May, 1873; other 
than that I do not know of any. | 

= What proportion of your goods were purchased in New 

or 

Ans. The largest proportion. . 

Int. 14. And who pinthaned them ? 

Ans. Mr. McCleery. 

Int. 15. Did you ever request Mr. Wade to make a purchase or 
consult with him in regard to it? 

Ans. He might have bought something sometimes when going 
that way ; at other times, I should say no. 

- Int. 16. Did you ever see a model of a button-covering machine 
in the office of the Boston Button Company which was sent to 
gh norm, ah , 

Ans. No. 


Int. 17. Could it have been in the office in office hours without | 
your knowledge ? | 
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WILLIAM W. WADE VS. HENRY B. METCALF ET AL. 125 


Ans. I think not, unless covered. 
171 Int. 18. What did Mr. Wade do in the factory after you 
came to Boston ? 

Ans. He never done anything in my department. Other than 
that I could not say. 

Int. 19. How much time did he spend daily in the counting-room ? 

Ans. A great deal of the time. Just how much I couldn't say. 

Int. 20. What did he do in the counting-room ? 

Ans. Nothing, that I know of. 

Int. 21. Please to state whether your wages were the same at all 
times, and, if changed, wha changed them, after you came to Boston. 

Ans. They were changed twice by Mr. McCleery. 


(Cross-examination waived.) 


Attest: WINSLOW WARREN, 
Special Examiner. 


WILLIAM L. TAYLOR. 


Deposition of Thomas McBriar. , 
Boston, Dec. 2, 1882. 


Direct examination by Henry C. Hutcains, Esq., of counsel 
for defendants : 


Int. 1. Please state your name, age, residence, and occupation. 

Ans. Thomas McBriar; thirty-five; Boston, Mass.; book-keeper 
and cashier for the Boston Button Company. 

Int. 2. When did you go into the service of the Boston Button 
Company ? 

Ans. June 30, 1877. 

Int. 3. Who com the firm at that time? 

Ans. Henry B. Metcalf, Wm. McCleery, and Wm. W. Wade. 

Int. 4. What were your duties? 

Ans. Book-keeper and cashier. 

Int. 5. Who signed the checks of the firm ? 

Ans. William McCleery. 

Int. 6. Did you ever know Mr. Wade to sign a check? 

Ans. No. 

Int. 7. Who hired the help? 

Ans. William McCleery. 

Int. 8. Who fixed the wages of the help? 

Ans. William = onweed g 
172 Int. 9. Who discharged the help? 
Ans. William McCleery. 

Int. 10. Who paid the help? 

Aus. I paid them. 

Int. 11. Did Mr. Wade ever, to your knowledge, pay the help? 

Ans. No. 

Int. 12. Who bought the various materials purchased and used 
by the Boston Button Company, such as metals, paper, cloth, ete. 

Ans. William McCleery. 
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Int. 13. Whether Mr. Wade ever, to your knowledge, purchased 
any. 

Ans. Never. 

Int. 14. Where was the bulk of the materials purchased used by 
the Boston Button Company ? 

Ans. New York. | 

Int..15. Who purchased these goods in New York, if you know? 

Ans. William McCleery. 

Int. 16. Whether Mr. Wade, to your knowledge, ever went to New 
York to purchase goods. 

Ans. Never. 

Int. 17. Whether you ever saw the model of the button-covering 
machine in the office of the Boston Button Company said to have 
been sent to Washington. 

Ans. I never did. 

Int. 18. Whether it could have been there in office hours without 
your knowledge. 

Ans. It could not. 

Int. 19. Had Mr. Wade a desk in the counting-room ? 

Ans. He had. 

Int. 20. What did he do in the counting-room ? 

Ans. Wrote essays, made poetry, and told stories. | 

Int. 21. How much of his time did Mr. Wade spend in the factory ? 

Ans. On an average, about two hours daily. 

Int. 22. Was he accustomed to make buttons upon the machines, 
as other employés did? | 

Ans. No. 


. (Cross-examination waived.) 


THOMAS McBRIAR. 
Attest: WINSLOW WARREN, 


Special Examiner. 


173 Deposition of Charles H. Haven. 


Boston, Dec. 2, 1882. 


Direct examination by Henry C. Hutcurns, Esq., of counsel 
for defendants: 


Int. 1. Please state your name, age, residence, and occupation. 
Ans. Charles H. Haven; forty-seven; Boston, Mass. ; superin- 


Int. 2. How long have you been in the service of the Boston But- 


ton Company ? 


Ans. I went to work — October, 1876, and have been employed 


since that. 


Int. 3. Who hired the help in your department ? 
Ans. Mr. McCleery. 

Int. 4. Who fixed their wages? 

Ans. Mr. McCleery. 
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Int. 5. Who discharged them ? 

Ans. Mr. McCleery. 

Int. 6. Who managed the factory ? 

Ans. Mr. McCleery. 

Int. 7. Who purchased the metal stock that you used in making 
the parts for buttons? | 

Ans. Mr. McCleery.° 

Int. 8. Who bought the supplies for the mechanical departments, 
such as steel, wire, oils, etc. ? 

Ans. I bought some myself; others I ordered at the office. 

Int. 9. Has your salary been the same at all times ? 

Ans. It has not. 

Int. 10. Who changed it or increased it ? 

Ans. Mr. McCleery. 

Int. 11. Who hired you ? 

Ans. Mr. McCleery. 

Int. 12. Do you know Mr. Edward N. Lord, who worked on button- 
covering machines for the Boston Button Company ? 

Ans. I do. 
174 Int. 18. Whether he was a man of skill asa machinist, if 
you know. 

Ans. He was. 

Int. 14. Whether he had sufficient skill as a machinist to adjust 
the device known as the yielding-block spring and frame to the 
covering machine. | 

Ans. I think he had. | 

Int. 15. Whether he had sufficient mechanical skill and experi- 
ence to attach and adjust the device known as the spring lever or 
spring holder to the covering machine. 

Ans. I think he had. 

Int. 16. In what part of the factory were you employed while 
superintendent ? ! 

Ans. I was employed in the part for manufacturing the metal 
parts for the button; also in the machinist department. While 
superintendent of a department, I was employed in the machinist 
department and in furnishing the metal parts for the buttons. While 
superintendent of the whole, I was employed also in the covering 
department. 

nt. 17. When did you cease to be superintendent of a department 
and become general superintendent ? 

Ans. At the time that Mr. Wade’s son left the employment of the 


company. 


Cross-examination by Baxter E. Perry, Esq., of counsel for 
complainant : 


Cross-int. 18. When did George A. Wade leave the employ of the 
com pany ? , 

Ans. I think some time in 1880. 

Cross-int. 19. Up to the time when he, George A. Wade, left, will 


you state precisely what your duties were ? 


i 
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Ans. I had charge of supplying all metal parts for the buttons ; 
also charge of the machinist work. 


Cross-int. 20. Do you mean that you had charge and control of 
the machinists before George A. Wade left? 
Ans. I mean to say I had charge of the machinist depart- 
175 ment. There were other machinists employed by the com- 
pany on special tools which I did not have charge of. 
Cross-int. 21. Under whose direction or control had you charge 
of the machinists of the company before George A. Wade left ? 
Ans. When I first commenced to work for the company I used to 
consult Mr. W. W. Wade in regard to work in the machinist de- 
partment ; he also showed osuenn the dies for manufacturing the 
parts ; later, I had full control myself. 
Cross-int. 22. Were you under the direction of George A. Wade 
or was he under your direction and control ? 
Ans. We were both under the direction of Mr. McCleery. I was 
not under his control nor was he under mine. 
Cross-int. 23. Was you under the direction of William W. Wade 
or was he under your direction and control in that department ? 
Ans. When I was first employed as superintendent of the depart- 
ment I consulted Mr. W. W. Wade in most all cases of dies—man- 
ufacturing dies; also in furnishing parts. 
Cross-int. 24. Did you ever act independently in that department 


of George A. Wade or William W. Wade prior to the time of George 
A. Wade’s leaving? 


Ans. About some things I did. 

Cross-int. 25. Do you mean to say about that that you acted 
against their instructions or wishes ? 

Ans. I do not. 

Cross-int. 26. Did Lord, that you have mentioned, ever see a but- 


ton machine or know anything about button-making when he came 
into the employ of the company ? 


Ans. I don’t think he did. : 


Cross-int. 27. Do you claim the direction and control of Mr. Lord 
while he was thus employed ? 


Ans. I do not; before Mr. George Wade left, at the time Mr. 
— worked for the company, Mr. George Wade had charge of Mr. 
Cross-int. 28. Do you mean again to repeat that Mr. McCleery 
hired you? 
Ans. Yes, sir; I do. . 
176 Cross-int. 29. Where and when ? 
Ans. At the Boston Button Company’s factory, at the time 
I called and Mr. Wade showed me through the factory. 


-Cross-int. 30. Then, ‘you talked with Mr. Wade? 
Ans. I did. 


Cross-int. 31. Was Mr. McCleery a machinist? 
Ans. He was not. 


Cross-int. 32. Under whose directions were all the machines, both 


_ supply machines and button-covering machines, during the time 


until Mr. George A. Wade-left ? 
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Ans. The covering machines were under Mr. George Wade’s di- 
rection and es all other machines were made under my charge. 

Cross-int. 33. Who made and altered the other machines? | 

Ans. Mr. Newell. 

Cross-int. 34. Under whose direction ? 

Ans. Mr. W. W. Wade’s, I think. 

Cross-int. 35. What did you mean by saying that Mr. McCleery 
had charge of the factory ? 
_ Ans. Mr. McCleery had charge of all help—hiring and discharg- 
ing, regulating pay, also buying supplies. 


CHARLES H. HAVEN. 
Attest: WINSLOW WARREN, 
Special Examiner. 


Second Deposition of William McCleery. 
Boston, Dec. 2, 1882. 


Direct examination by Henry C. Hutcarns, Esq., of counsel 
for defendants : 


Int. 1. Will you please state what materialsare used in the manu- 
facture of buttons ? 

Ans. Metals, such as iron, brass, and zinc, almost every descrip- 
tion of cloth fabrics, also paper. 

Int. 2. What of these are purchased or produced here and what 
abroad ? 

Ans. Paper, zinc, — brass are produced here, and I should say 
ninety per cent. of the cloth fabrics which we use are of foreign 

manufacture, and all the iron is foreign. 
177 Int. 3. What of these were purchased in Boston and what 
in New York? 

Ans. Paper, brass, and zinc were purchased in New England; 
all other materials, most of them, were purchased from importers 
and manufacturers’ agents in New York, and some were ordered 
directly from the manufacturers abroad. 

Int. 4. After the company came into Boston, in 1876, who made 
all these purchases and gave these orders for the Boston Button 
Company ? ) 

Ans. I made the purchases and gave the orders. 

Int. 5. What part, if any, did Mr. William: W. Wade purchase 
or order ? 

Ans. Nothing of the above that I know of. 

Int. 6. Who paid for all these things ? 

Ans. The book-keeper of the company. 

Int. 7. Who drew the checks of the company ? 

Ans. I did. 

Int. 8. Whether, to your knowledge, Mr. Wade ever drew a check 
after you came into Boston. 

A. No. 

Int. 9. Please state what, if anything, of the materials used by 
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the Boston Button Company were purchased or ordered by William 
W. Wade. : 

Ans. I know of no materials used in the construction of our but- 
tons that were bought by Mr. Wade since we came to Boston. 

Int. 10. After you came to Boston who hired and discharged and 
fixed the wages of the help employed ? 

F Ans. I did, or gave authority to the heads of each department to 
O so. 

Int. 11. Please state the arrangement after you came to Boston 
or the plan or scheme for the management of the business of the 
Boston Button Company. | 

Ans. I was to have general charge of the factory and business. 
The work was divided into departments as follows: Mr. Haven had 
charge of the machines, machinery, and help required for making 

the metal parts for the buttons; Mr. George Wade had charge 
178 of the covering machines; Mr. Taylor had charge of the 

order department, scrap cutting, and shipping; these depart- 
ments covered the manufacture. Mr. William W. Wade was to de- 
vote his time to the perfection of the machinery in all the depart- 
ments. . 

Int. 12 Had Mr. Wade a desk in the counting-room ? 

Ans. He had. 

Int 13. How much of his time did he spend in the counting- 
room ? 

Ans. Most of it while he was in the building. 

Int. 14. I repeat the question, whether you ever saw the model 
which he sent to Washington in the office of the company. 

Ans. I never did. 

Int. 15. Whether you were at any time aware that he was pre- 
paring schedules or forms for application for a patent for the im- 
provement in question. 

Ans. I was not. 

Int. 16. Whether at any time Mr. W. W. Wade accompanied you 
to New York to purchase goods for the Boston Button Company. 

Ans. He never did. 


Cross-examination by Baxter E. Perry, Esq., of counsel 
for complainant: 


Cross-int. 17. Between February, 1876, and April, 1879, a little 
over three years, will you state how many machines of all kinds 
were made, altered, and put into your factory ? 

Ans. I could not state definitely. 

Cross-int. 18. Name all you can recollect of supply machines ? 

Ans. I should say about thirty. : 

Cross-int. 19. Under whose direction were these, as well as the 
covering machines, built ? 

Ans. Mr. William W. Wade’s. 

Cross-int 20. How many of what you call supply machines were 
invented by Mr. Wade, if you know ? 

Ans. I do not know, 
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Cross-int. 21. How many, in your best belief? 
Ans. t ws not know that any of them are the invention of Mr. 
ade. 
179 Cross-int. 22. Do you know that all of them are not? 
Ans. I do not. 

Cross-int. 23. Did you ever see any like them anywhere else, in 
the main? 

Ans. Yes; I have; but whether they are exactly like them in con- 
struction I could not say. 

Cross-int. 24. Of how many of them have you seen what appeared 
to be similar machines? ae 

Ans. Of all the foot machines that we had made in Boston I have 
seen similar machines. 

Cross-int. 25. Do you think that these thirty supply machines, 
more or less, could have been constructed under the direction of Mr. 
Wade and invented, so far as he did invent them, as well as all the 
covering machines mentioned in this deposition, while he was sitting 
for most of the time in the counting-room ? 

Ans. While in the counting-room he might have thought them 
out. 

Cross-int. 26. Do you think he had much time during those three 
years for much other service or work ? 

Ans. It must be remembered that these thirty supply machines, 
more or less, did not embrace thirty different kinds of machines, but 
only four or five kinds, and that they were put into operation as 
quickly as possible after coming from the machine shops, and con- 
sequently Mr. Wade could have had time to improve and invent 
other machines. 

Cross-int. 27. Do you know how much time was required in the 
inventions and manufacture during those years? 

Ans. After the drawing and patterns had been made Mr. Wade 
had only to superintend the setting up of the machines after they 
came from the machine shops. There may have been some slight 
alterations made,on them in our factory, but nothing that I think 
would take up much time of Mr. Wade’s. 

Cross-int. 28. Do you know whether any drawings were ever made 
other than those mentioned in this deposition ? 

Ans. I do not. 3 

Cross-int. 29. Do you know how much time was required reason- 

ably for those inventions and manufactures? 
180 Ans. I do not. 
Cross-int. 30. Why did you buy supplies for these button 
machines ? | 

—_ Because I had charge of all the buying of the materials men- 
tioned. 

Cross-int. 31. It was not, then, because you had better knowledge 
than any one else, but because it was in your line? 

Ans. It was because that 1 had better knowledge of the cloth fab- 
rics needed for our business than Mr. Metcalf or Mr. Wade or any 
other person in our factory that I bought them. . 

Cross-int. 22. How early did you acquire that superior knowledge? 


132 WILLIAM W. WADE vs. HENRY B. METCALF ET AL. 


Ans. 1874. 

Cross-int. 33. And how long before 1874 had you been a button- 
maker? 7 

Ans. I never made buttons myself. 

Cross-int. 34. How long had William W. Wade been a button- 
maker? . 

Ans. I couldn’t state, but will say that button-making and buying 
of button materials are entirely different. 

Cross-int. 35. When you began ‘to purchase did you change the 
parties of whom you bought, or were they largely of the same parties 
of whom Mr. Wade had bought? 

Ans. I bought from some of the same, changed some parties, and 
purchased from many new parties. | 

Cross-int. 36 Who introduced you to the old sellers? 

Ans. I know vf no introduction I ever had. ~ - 


WILLIAM McCLEERY. 
Attest: WINSLOW WARREN, 
: Special Examiner. 


181 Further Evidence for Complainant, Taken Pursuant to the Siaty- 
Seventh Rule of the Supreme Court of the United States, in 


Equity, as Amended, Before me, Winslow Warren, Special Examiner. 


Present: Baxter E. Perry, Esq., of counsel for complainant ; 


7 Henry C. Hutchins, Esq., of counsel for defendants. 


Third Deposition of William W. Wade. 
Boston, Dec. 2, 1882. 


Direct examination by Baxter E. Perry, Esq., of counsel for 
complainant: 


Int. 1. Whether you ever showed the model of your machine 
sent to Washington to Thomas McBriar or had any conversation 
with him about it. 

Ans. I did. I brought my model into the office, called his atten- 
tion to it, talked more or less about it, and he said it was very nice; 
that was his reply. 

Int. 2. After June 30, 1877, did you hire or discharge help, sign 
checks, or purchase goods? 

Ans. I probably hired help. I did not sign checks, as I know— 
don’t know but I did; I presume I did not purchase s, because 
our lines were all laid for the purchase of goods and they were only 
to be ordered. The iron, the paper, the zinc has been constantly 
and steadily bought of the same parties since I went into the busi- 
ness, twenty-five years ago. I know that, because no other parties 
make these goods. ? 

Int. 3. After June 30, 1877, what time did you spend in the fac- 
tory, and wre McBriar could know whether you were there or 

not 
182 Ans. I spent all the time in the factory except what was 
necessary to superintend and invent the different machines 
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for our business, which consisted of about one hundred machines 
of ten or twelve different kinds, and adapting them to our business. 
McBriar could not know whether I was in the factory or not. His 
place was in the office and I was in the other part of the building. 
oer he What were the duties of William L. Taylor in the com- 
ny | 
user Sd His duties were to take the buttons after they were made, 
cause them to be examined by the girls, counted and put into boxes 
ready to ship; also, as has been said, to take the rags and give them 
to the girls to be cut. 

Int. 5. Did he ever decide on samples or give orders for stock ? 

Ans. I should say not by any means. 

Int. 6. Did he have any knowledge or experience that would 
qualify him for anything save the duties he discharged ? 

Ans. No, sir; he had not. 

Int. 7. Where was his place in the building, and could he tell 
whether you were in or out? 

Ans. In the early part of our being in Boston he was near the 
officeashort time. Latterly his place was in the extreme corner from 
the office, and he knew nothing about my being out or in the office, 
s he only came there for orders about shipping goods out of the 
actory. 

Int. 8. Was his place or was he permitted in the office to hear 
your stories and read your poems and essays? 

Ans. He was not. 


(Cross-examination waived.) 


W. W. WADE. 
Attest: WINSLOW WARREN, 
Special Examiner. 
183 The following is the opinion of the circuit court in accord- 


ance with which the decree was entered dismissing the bill of 
complaint in this cause. , 


Statement of the Case by the Court, Prefixed to the Opinion. 
Circuit Court of the United States, District of Massachusetts. 


. Wittram W. WapDeE ; No. 1475, 


v. 
Henry B. Metcatr et al. | Pavity Docket —. 

Wade, the plaintiff, was connected with the defendant Metcalf in 
the business of making buttons by machinery from 1868 to 1880. 
In 1875 the defendant McCleery was associated with them, and a 
firtin called the Boston Button Company was formed, in which the 
plaintiff had an interest of one-quarter, Metcalf of one-half, and Mc- 
Cleery of one-quarter. In 1869 Wade obtained two patents for im- 
provements in machines for making buttons, which were understood 
to be owned by the firm, and one-half interest, which was afterwards 
assigned by Wade to Metcalf, is still owned by him. 
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When the new firm was formed, in 1875, a part of the stock was 
in twelve machines, which contained Wade’s improvements of 1869. 
Afterwards Wade made other improvements from time to time, which 
were fitted to the old machines, and new machines were built, to 
which these new inventions were attached or into which they were 
incorporated. The new machines were built and the old machines 
were experimented upon and altered at the expense of the firin, were 
their property, and were worked for their benefit. In July, 1879, 
the plaintiff applied for a patent on his new improvements, and one 
was granted in June, 1880, No. 228,233. His partners insisted that 
he was bound to give them a shure of all inventions made by him 
upon this class of machines during the continuance of the partner- 
ship, and he insisted that they had no right even to use his later in- 
ventions in the machines which the firm owned. Upon this there 
arose discussion and ill-feeling,and after some attempts by the plain- 

tiff to put an end to the firm by notice and by bill in equity 
184 a contract was agreed on and signed and sealed by the par- 

ties, by which the defendants paid the plaintiff $12,000 and 
assumed all the debts of the company and he conveyed to them all 
his interest in the assets and good-will of the firm. 

The contract declared that whereas forty-eight machines contain- 
ing certain improvements had been manufactured by the firm and 
were in use by them, and Metcalf and McCleery claimed the right 
as members of the firm, by virtue of such manufacture and use, tu’ 
continue the use, which Wade reserved the right to deny, nothing 
in the sale and conveyance should operate to impair the rights of 
either party. 

This suit is brought to restrain the use of those machines and de- 
cide the question thus left open. 


G. L. Roberts and B. E. Perry, for the plaintiff; H. C. Hutchins 
and H. Wheeler, for the defendants. 


Opinion of the Court. April 12, 1883. 


LOWELL, J.: 


It is admitted by the plaintiff that the forty-eight machines were 
built and altered at the expense of the firm and were lawfully used 
by them to the date of the patent, and that they were conveyed to 
the defendants by the contract of dissolution, and that they may use 
them if they will remove the improvements patented in 1880. The 
defendants maintain their right to use them with all their improve- 
ments. 

Most of the six improvements covered by the latest patent were 
invented and put in use more than two years before the plaintiff’s 
application for his patent of 1880, but as to two of them there is a 
serious dispute whether they were completed so early as to he for- 
feited. A nice question was made upon this state of the evidence— 
whether distinct and separable devices, not co-operating with the 
others, might not be forfeited, though those others were invented 
within the two years and though all were applicable to parts. 
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185 of the same machine, so that they were properly joined in a 
single patent. I donot find it essential to the decision of the 
case to pass upon this question. 

I'find the defendants to be well sustained in the position that 
they have a right to use these forty-eight machines. Their case 
seems to come within the very words of Rev. Sts., § 4899, that every 
person who purchases of the inventor or discoverer or with his 
knowledge and consent constructs a machine or patentable article 
before his application for a patent or who uses one so constructed 
shall have the right to nse and vend to others to be used the specific 
thing so made or purchased without liability therefor. Thissection 
of the statute, which first appeared in the law of 1839, § 7, 5 Sts., 354, | 
has been usually applied to the case of employer and workman. If 
the workman, by using the tools and time and money of his em- 
ployer, with his consent mukes an invention and applies it in his 
employer’s business the employer may continue to use it. If the 
improvement is a process it has been held that the employer may 
continue to practise the process for the whole period of the patent. 
McClurg v. Kingsland, 1 How., 202; Chabot v. American Button- 
hole Co., 6 Fisher, 71. But if the invention pertains to a machine 
it is understood that only the specific machine or machines which 
have been so made are licensed. Pierson v. Eagle Screw Co., 3 Story 
R., 402; Brickett v. Mayor of New York, 7 Fed. Rep, 479. 

* The plaintiff contends that this law only applies to employers and 
employed ; but there is no such limitation in the statute. When the 
plaintiff, as a member of the firm and at the joint expeuse, made 
and altered these machines and permitted their use by the firm, 
how does he escape the statute by being himself one of the firm? 
The law was applied without hesitation to a case of this kind in 
Slemmer’s appeal, 58 Penn. St., 155. 
Again, the plaintiff contends that if the statute has any 
186 application it only grants a limited and personal license to 
a certain legal individual called a firm, which ends when 
the firm ends; but thesection in question describes in unmistakable 
language a complete and perpetual release of the specific articles 
from the monopoly. 

There is another way of stating the case. It is admitted that 
these machines were the property of the firm. It follows, without 
reference to § 4899, that all the members of the firm have an equal 
proportionate right in them. No partner can, by dissolving the 
connection, acquire a disproportionate share in the joint property. 
This is a fundamental rule of justice which does not need to re 
on a written law. To the extent of their respective interests, which 
happens to be three-quarters, the defendants were the makers or 
purchasers of these machines, as they stand, with their improve- 
ments. When the firm was dissolved and the plaintiff consented to 
convey all the assets to the defendants his reservation of an exclu- 
sive right in an important part of the machines was useless and void. 
Ido not mean that it was repugnant on its face. The reservation 
saved that; but, by reason of his being only a part owner, he could 
not have this exclusive right. Indeed, I understand the contract of 
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dissolution to agree that if the defendants while remaining members 
of the firm might use the improvements they should have the right 
to continue to the use, notwithstanding the dissolution. The question 
left open was whether they ever had any such right. The plaintiff 
admitted in that contract, very properly, as I think, that whatever 
right the firm had would survive to the defendants. That the firm 
might use the machines which were built by and operated under 
the supervision of the plaintiff and used by them for some years 
with his consent is clear. 
Bill dismissed with costs. 


187 Prayer for Reversal and Assignment of Errors. (Filed April 9, 
1885.) 


Circuit Court of the United States, District of Massachusetts. In 
Equity. 


Witi1amM W. WaApE v. Henry B. Metcarr et al. 


The above-named complainant, conceiving himself aggrieved bv 
the final decree entered on Apr. 12, A. D. 1883, in the above-entitled 
cause, doth hereby appeal therefrom to the Supreme Court of the 
United States, and complainant prays that this his appeal may be 
allowed and that a transcript of the record, proceedings, and evi- 
dence in the cause, duly authenticated, may be sent to the Supreme 
Court, and for the reversal of said decree. 

And for errors therein he assigns— 

First. That the statute, Rev. Stat. 4899, cited in support of the 
decree should not have been held applicable to complainant’s case, 
because he, as an individual inventor, was simply at work com- 
pleting and perfecting his invention, primarily for his own benefit, 
in his own mechanical department of the firm’s business, and, 

though he used his improvements with some benefit to the 
188 firm in their successive stages of trial and test and used the 

money of the firm for certain disbursements connected there- 
with, he did not thereby make the firm, as an independent, distinct 
“person,” a purchaser or constructor, with his knowledge and con- 
sent, of the improvements within the meaning of the statute or the 
user of improvements “so constructed ” within such meaning. 

Seeond. That the use by the firm under these circumstances was, 
if anything more than a use by complainant, a permissive use or 
special Jicense during the existence of the partnership, giving the 
other members of the firm such interest wh as belonged to their 
respective shares, but no entire or exclusive use during the life of 
the machines, as found by the decree. , 

Third. That such limited rights to use the improvements were 
not enlarged by the contract of dissolution, and that no rights were 


sold thereby in these improvements which could be terminated at 


the dissolution, and that these rights were in fact terminated by the 
reservation in-the contract. 
B. E. PERRY, 


Solicitor for Complainant. 
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189 Unrtep States oF AMERICA, } 
Massachusetts District, + 

I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause in equity entitled William W. Wade v. Henry B. Metcalf et ai., 
lately determined in said circuit court, and of all proceedings therein 
and of the opinion of the court and of the prayer for reversal and 
assignment of errors filed therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this first day of 
September, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the United States the one 
hundred and tenth. 


[Seal of the Circuit Court, Massachusetts. ] 
JOHN G.STETSON, Clerk. 


190 The United States of America to Henry B. Metcalf, of Paw- 

tucket, in the State of Rhode Island, having his usual place 

of business in Baston, within the district of Massachusetts, and 
William McCleery, of said Boston, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal claimed 
and allowed by the circuit court of the United States for the district 
of Massachusetts in a cause in equity lately determined in said cir- 
cuit court, wherein William W. Wade, of Medford, in the State and 
district of Massachusetts, is complainant and appellant and you are 
defendant, to show cause, if any there be, why the decree rendered 
against the said complainant in said cause should not be reversed 
and why speedy justice should not be done to the parties in that be- 
half. 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this eighth day of April, 
in the year of our Lord one thousand eight hundred and eighty- 


five. 
Le BARON B. COLT, 
U. 8. Circuit Judge, First Judicial Circuit. 


191‘ [Endorsed :] Eq. 1475. Wm. W. Wade vs. Henry B. Metcalf 
etal. Citation. United States marshal’s office, 140 Tremont 
St., Boston, Mass., April 9, 1885. 
UnitTep States OF AMERICA, \ pats 
Dist. of Massachusetts, : 
Boston, April 9, 1885. 
Pursuant hereunto I have notified the within-named parties to 
appear at court, as herein directed, by delivering this day in hand 
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to William McCleary two duly attested copies of this precept, hé 
accepting one of said copies for his partner, Henry B. Metcalf. 

| N. P. BANKS, _ 
U7. 8. Marshal. — 
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Endorsed on cover: Massachusetts C.C.U.S. No. 163. William 
W. Wade, appellant, vs. Henry B. Metcalf and William McCleery. 
Filed October 20, 1885. . 
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192 STIPULATION OF COUNSEL. 
Stipulation. 
Supreme Court of the United States. 
Wittram W. Wapbe 


v. 
Henry B. Mercatr & al. 


In the above-entitled cause it is stipulated and agreed that the 
clerk may add to the record a certified copy of letters patent of the 
United States No. 228,233, dated June first, 1880, and that the same 
shall be treated with equal force and effect as if it had formed part 
of the evidence for the complainant in the record as originally 
transmitted to this Court from the circuit court for the district of 


bv 163. 


Massachusetts. 
GEO. F. BETTS, 
a Counsel for Plaintiff. 
HENRY WHEELER, 
; Of Counsel for Der’ts. 
193 (2—175.) 
Cost, $6.50 ; paid. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 


Unirep States Patent OFFIce. 


To all persons:to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William W. Wade June 
Ist, 1880, No. 228,233, for improvement in machines for making 
buttons. 

In testimony whereof I, R. B. Vance, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
10th day of September, in the year of our Lord one thousand eight 
hundred and eighty-eight, and of the Independence of the United 
States the one hanaies and thirteenth. 

[Seal Patent Office, United States of America. ] 
R. B. VANCE, 
Act'g Commissioner. 
194 (2-155.) 
No. 228;233. 


The United States of America to all to whom these presents shall 
come: 
Whereas William W. Wade, of Medford, Massachusetts, has pre- 
sented to the Commiasioner of Patents a petition praying for the grant. 
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of letters patent for an alleged new and useful improvement in ma- 
chines for making buttons, a description of which invention is con- 
tained in the specification, of which a copy is hereunto annexed and 
made a part hereof, and has complied with the various requirements 
“Of Taw ‘ff such cases.made and provided ; and 

_ Whereas, upon due examination made, the said claimant is ad- 
, Jdged to bejustl? entitled ‘to a)patent'under the law: 

ow;'thérefore,'tliese letters patent are to grant unto the said 

William W. Wade, his heirs or assigns, for the term of seventeen 
years from the first day of June, one thousand eight hundred and 
eighty, the exclusive right to make, use, and vend the said inven- 
tion throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set_ my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this first day of June, in the vent of our Lord one thousand eight 
hundred and eighty, and of the Independence of the United States 
of America the one hundred and fourth. 


[Seal Patent rd United States of America. ] 
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, 201 Bi de ) Udine Srares Patent OFFIcz. 
renee 7 yi “Witt W. Wank, of Medford, Massachusetts. 
Machine for Making Buttons. 


Specification forming part of Letters Patent No. 228,233, dated June 
1, 1880 ;. application filed July 26, 1879. 


To alt whom.1 it may concern: 
yBediicnown that I, William W. Wade, of Medford, in the county 
de Kée% anid State of Massachusetts, have invented certain new 
nenfal improvements i in machines for-:making covered buttons, 
Newt ments are fully described in the. following specifica- 


t invention consists of certain. improvements upon the 
ae 5 invented hy rs and for which letters patent were granted 
pil 27, 1869, by means of which improvement certain de- 
nage remedied and the machine nade more éffective and less 
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are designated as “plain” buttons, while my improved machine 
enables me to make buttons the fronts or covers of which may consist 
of two or more pieces of different patterns or colors, thus adapting 
the machine to the manufacture of a great variety of styles in what 
are termed “fancy” buttons. 

The general plan and organization of my machine is similar to 
that of my earlier invention, patented in 1869, embracing (like that) 
a revolving duplex series of composite or changeable bed-dies, one 
half of which are adapted to make the back parts of the buttons and 
the other half the front or face parts, and which, by the intermittent 
rotation of the series, are brought, in succession, to co-operate with 
two pistons carrying corresponding changeable dies, so that by their 
joint and interchangeable co-operation, when the separate pieces of 
which the button is composed are placed upon their fe 
dies, they will be automatically carried forward, formed to shape, 

ut together, secured, and delivered in a finished condition without 
ing released from the control of said dies and without manual 
intervention till the button is completed. 

My improved machine embraces the following devices: 

First, an improved device for operating the revolving plate con- 
taining the bed-dies, consisting of a double or compound eccentric 
upon the driving-shaft, whereby greater accuracy of adjustment in 
the mechanism actuating the movement of this plate is secured, as 
will be hereinafter described. 

Second, improved mechanism for a the detent, by which 
the die-plate is more securely held or locked while waiting at rest 
to meet the co-operating piston-dies. 

Third, an oscillating chock for alternately holding and releasing 
the =, so as to present either a rigid or a yielding pressure 
as t a bed-die containing the front of the back of the button is pre- 
sented. 

Fourth, an automatic mechanism for lifting the covering-die from 
the bed-die by a separate movement, independent of that given bv 
the rising of the piston, by means of which the sleeve or outer part 
of the covering-die (which embraces the button, and would naturally 
take it up in its ascent) is made to release its hold of the button 
slightly in advance of the upward movement of the piston, thus 
always leaving the finished button on the lower or bed-die, from 
which it may be readily removed by the hand of the operator. 

Fifth, the construction and operation of a series of compound dies 
in which the separate parts move automatically and independently 
of each other—as, for instance, the central portion of the compound 
piston-die may remain stationary while the exterior part of the 
same has performed a part of its ascent, or the central part of the 
compound bed-die may be given an upward movement while the 
exterior part of the same is at rest, by means of which arrangement 
I am enabled to make buttons in which the front or cover is com- 
posed of two or more parts as rapidly and accurately as if the cover 
— of a single piece. The process will be hereinafter fully set’ 
orth. 

Sixth, the device for feeding the parts of the buttons to the dies 
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whenever a guide is necessary to place the parts centrally upon the 
dies, which consists in providing for each alternate bed-die a sliding 
plate _rapacecary to receive the part. These sliding plates are placed 
radially about a common center coincident, with the center of the 
— holding the dies, and so arranged that, by means of aswinging 
ever secured to the upright frame and operated by the movement 
of the piston, fy, wee end of which lever engages with a 
202 pin projecting from the surface of the slide, each slide, when 
brought to a point abreast of the piston, is moved outward 
from said venter until the opening containing the part is brought 
beneath the piston-die, and said part is pushed through into the 
bed-die by the descending piston-die, and the slide is returned to its 
position for receiving other pieces by the action of a spring. 

The description of these devices and their relation to their co- 
operating parts will be readily understood by reference to the draw- 
ings accompanying this specification, in which— 

Figure 1 represents a front elevation of the machine complete. 
Figs. 2 and 3 represent the feeding-plates, Fig. 3 exhibiting my de- 
vice for feeding the parts automatically. Figs. 4 and 5 are sections 
showing the movable pistons in their connection with the upright 
frames, also the manner of.securing the dies to the pistons and their 
relation to the lower or bed dies. ‘Figs. 7, 8, and 9 are cross-sections, 
showing the mechanism of the alternating motions within the pistons. 
Fig. 6 is a view of the revolving die-plate, looking upward from be- 
neath it, and shows the ratchet and pawl used to turn the plate and 
the detent for holding the same. Fig. 10 is a vertical cross-section, 
showing the —— mechanism for turning the revolving die- 
plate. Figs. 11,12, and 13 show the construction and positions of 
the several dies. Figs. 14, 15, 16, and 17 are also sections, showing 
the positions of the dies in different stages of their operation. Figs. 
18 and 19 are sections showing the parts of the automatic feeding 
device and their relation to the bed-dies. Figs. 20 and 21 show the 
positions of the dies in different stages of the process of making the 
compound cover. Fig. 22 is a perspective view of the finished com- 
pound button, Fig. 23 being a section, and Fig. 24 representing the 
parts of the same in detail. Fig. 25 is a section, and Fig. 26 the 
= in detail, of a button com of six parts, both front and 
| being covered with cloth. Fig. 27 is a section, and Fig. 28 the 

parts in detail, of a button composed of only four parts, one of the 
parts. being of metal. Figs. 29 and 30 exhibit the form and parts 
of the upper half of another style of compound buttons, two of these 
parts being of metal. Fig. 31 isan additional view of the parts 
shown in Fig. 6, showing more clearly the construction of. the ratchet 
and paw! and their connections. Fig. 32 is a cross-section taken on 
the line marked z z in Fig. 10, showing the construction of the com- 
nd eccentric and the strap connecting it with theslide. Fig. 33 
1g.a cross-section taken on a dotted line, y y, in Fig. 5, showing the 
. lifting device and its connections with the cam on the main shaft, 
the revolving die-plate, and the piston-die. | 
A is the bed or frame upon which the working parts of the ma- 


> chine are severally arranged, as shown. 
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A’ is a horizontal circular revolving plate, mounted upon the to 
of a vertical shaft, a, and resting upon the bed A. Upon the disk 
of this revolving plate is arranged a duplex series of bed-dies, alter- 
nating, as seen in Fig. 2 (marked a’ and a’). 

Upon the bed A, and overhanging the revolving plate, two up- 
right frames, B B’, are secured, which carry respectively the pistons 
E and E’. These pistons, on opposite sides of the die-plate, carry at 
| their lower ends dies, denominated “ piston-dies,” and marked F F’ 
in Figs. 4 and 5. These piston-dies co-operate with the bed-dies 
+ a’ a* in the revolving die-plate as the latter are successively brought 

beneath the pistons. ' 

G is the main shaft, which receives the power and carries the 
—_ which give motion to the several operative parts of the ma- 
chine. 

The two cams H H, by means of the rollers H’ H’ on the sliding 
pieces I I and the rods I’ I’, leading up to the pistons E E’,’give to 
the pistons a vertical reci pen | movement to an extent proper 
to bring their respective dies to the bed-dies, where they operate 
upon. the materials placed upon the latter in forming the button. 

The bed-dies a’ a* are placed in the revolving plate A’, at equal 
distances upart, in a circle near the periphery of the plate, as shown. 
These dies consist of several separate and exchangeable parts 
adapted to make the styles of buttons required. 

- \ In each of the pistons E E’ a mortise is cut, as shown, Figs. 4 and 
=< 5, and a bore extends from the lower end of the piston to the mor- 
tise. Within this bore works a stem, g, connected at its lower end 
with the movable parts of the piston-dies, as in my patented ma- 
chine above referred to, its upper end terminating at the lower edge 

of the mortise. 

An arbor, e, extends through the piston across this mortise. To 
one end of the arbor is secured a four-toothed ratchet, e’, and the 
other end is provided with a spiral spring and a nut, by means of 
which a washer (which is fitted to the arbor with a groove and spline) 
is pressed against the side of the piston, producing a slight friction, 
and thus prevents the arbor from being thrown too far in consequence 
of the rapid motion of the piston, and also from turning back by 
the drag of the pawl. 

The pawl é is secured to the frame B, and at each upward move- 
ment of the piston engages with one tooth of the ratchet e’, so as to 
give to the arbor e one-fourth of a revolution. 

fi» The part of the arbor which is within the mortise is cut away at 

its sides, giving it the form of a flat bar, as shown in Fig. 7. 

It will be observed that at each quarter-turn of the ratchet the 
flat part of the arbor will assume alternately first a horizontal and 
then a vertical position. 

203 The piece é* which I term an “ oscillating chock,” is pivoted 

above the arbor, against which it is held by means of the 

spring f, and as the arbor is turned an oscillating motion is im- 

parted to the chock, whereby its lower end is at every alternate 

movement of the piston brought over the end of the stem g when- 
ever the flat side of the arbor is presented to the chock (see Fig. 7), 
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thus holding the movable part of the piston-die in an extended posi- 
- tion while co-operating with one of the bed-dies, and allowing it to 
recede when the next bed-die 's presented to the piston-die. The 
manner in which this oscillating chock operates is indicated by the 
dotted lines in Fig. 7. 

The revolving Tieciite A’ is secured to the upright shaft a, which 
forms the axis upon which it revolves. To the lower end of this 
shaft (see Figs. 10, 6, and 31) is attached.a ratchet-wheel, 6, having as . 
many teeth in its periphery as there are dies in the revolving plate | 
A’. . This ratchet-wheel is worked by the pawl 6*, which is attached 
to the vibrating plate 6’. The plate 0’ is of a sectoral form, and 
embraces the shaft a loosely. At one point of the sector it is con- 
nected by the link ¢ to the sliding bar c’ (see Figs. 32 and 6). At 
another point it has a cam-sha depression, as shown at 0°. 

The sliding bar c’, by means of the pitman ¢c and a strap, c, . 
Figs. 10 and 32, is connected with the compound eccentric, which 
latter is composed of, first, the inner eccentric, c‘, secured to the 
shaft G, and made adjustable thereon by means of the set-screw ¢, 
* Fig.. 32, and, second, the outer eccentric, c’, secured upon ¢*, and 
‘made adjustable thereon by the set-screw c’. 

By means of the two eccentrics thus arranged the throw can be 
varied and the movement of the sliding bar can be adjusted with 
the ong accuracy. Thus it will be seen that when the shaft G 
revolves the sliding bar c’ will receive a reciprocating motion, and 
by means of the link c, Fig. 6,a vibrating motion is given to the 
arm or sector 6’, which carries the pawl 6°, which latter engages 
with the teeth of the ratchet-wheel 6 and turns the shaft a, carry- 
ing with it the die-plate A’, the ratchet-wheel 5 being so adjusted 
as to bring the bed-ties successively and exactly under the piston- 
dies in the working of the machine. 

The device denominated in this specification a “detent” is a 
tag against any possible accident arising from the die-plate 

ing carried too far by its inertial moment, and to secure more per- 
fect accuracy in the position of the dies when brought together. 

' An arm, d, is secured to a shaft, d‘, which arm, at its free end, en- 
‘gages with suitable notches d° cut into the periphery of the die- 
plate A’. This shaft d* passes through the bed -A, and to its lower 
end is attached an arm, d*, which is bent, as shown, and has at its 
extremity a roller, which bears upon the cam-shaped surface of the 
vibrating plate 5’ at the point of the sector marked 6°. 

Connecting with an offset on the hub of the lever ¢@ is a spring- 
lever, d’, so arranged that by means of the spiral spring d° a pressure 
is exerted to bring the long end of the lever d’ inward or toward 
the offset d® of the lever d*. A lug, 5‘, on the vibrating plate 6’ en- 
gages with this lever d’, and as the plate 6’ moves forward, rag 
- with it the ratchet-wheel > (by means of the pawl 6* engaging wi 
one of its teeth) and the die-plate A in the direction shown by the 
arrow, Fig. 6, the lug strikes the spring-lever d’, moving it outward 
and compressing the spiral spring d° until the roller in the lever @* 
reaches the depression at 5°, into which it drops, and thus there is 
imparted a partially-rotating motion to the shaft d*, and the arm.d 
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of the detent is swang against the die-plate A’ a little before the 
notch is reached, the spring d* receiving the motion during the slight 
interval in which the arm d rests against the die-plate before it drops 
into the notch, thus preventing injury to the parts, as might occur 
if they were rigid. 

By this arrangement the detent is made to drop instantly into 
the notch when the latter is reached, and thus the possibility of the 
die-plate being carried too far by its inertial motion or otherwise is 
obviated. 

It is also apparent that by placing the detent at the periphery of 
the die-plate the advantage of its greater diameter is secured, 
with it the greater accuracy in the o preapen of the bed-dies. 

The construction and operation of the compound dies will be un- 
derstood by reference to Figs. 4 and 5. ite 

The piston-die F’, which, in connection with bed-die a’, forms the 
backs of the buttons, is attached to spindle g’ of piston K’, which 
extends through the bore to meet the chock ¢’, and the die F, which, 
in connection with die e* and sleeve j, forms the front of the button, 
is attached to piston E. Sleeve j is attached to spindle gin the“ 
same manner as in my patented machine. A spiral spring sur- 
rounds the shank, forcing it down, and its motion is limited by the 
pin g*, which works in a slot in the lower part of the piston. (Not 
shown in the drawings.) 

In the machine héretofore in use by me I have only employed a 
movable spindle in the bed-die which formed the back of the button. 
Now, to enable me to make the different styles of fancy buttons, I 
provide all the bed-ties with movable spindles. -The die a’, which 
is the one used to form the back of the button, is substantially the 
same as the one heretofore used, and the spindle im the die a*, which 
is the one which forms the front of the button, is substantially the 
same as that in a’, excepting that it has a neck cut near its u 
end, a, in Fig. 5, into which is introduced a screw or pin, a’, which, 
meeting the shoulders of this cut, prevents the spindle from risi 

out of place at the rising of the piston-die. This. form 
204 spindle is used instead of what in my earlier invention was 

termined a “post,” and was secured in the die by a set-screw. 
The spindles are moved by adjustable levers beneath the bed-dies 
worked by cams upon the shaft G. (Not here shown.)! 

The piston-die F has a movable center-piece, h, sliding loosely in 
its socket, and having an arm, h’, which extends through suitable 
slots far enough to support the end of the bar h*. This bar has a 
bearing at its upper end in a support secured to the piston E, as 
shown, and a spiral spring, h?, between this support and an angle or 
offeet in the bar exerts a downward pressure upon the latter, thus 
keeping the center-piece h extended except when it is forced back 
by engaging with the bed-die or with the lifting device, hereinafter 
explained. , The upper and loose end of the bar named is acted 
upon by the cam h‘ on the arbor ¢, which cam is more fully shown 
in Fig. 8. . 

The device which I employ to lift the covering-die from the fin- 
ished we in Figs. 5 and 33. 
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The upright rod ¢ has its lower bearing in bed A of the machine, 
through which it passes. Its upper end is provided with a support 


which is attached to the upright frame B. This rod ¢ is round, and - 


is allowed to swing slightly from its vertical position and turn 


- Joosely in its bearings. Its lower end rests upon the arm ?’, as 


shown most distinctly in Fig. 33, which arm is hinged to a lug, @’, 
attached to the bed A, and is forked or divided. The longer part ¢€ 
engages with the cam r on the shaft G. This cam r is adjustable 
on the shaft by means of the set-screw r’, and is so adjusted as to 
raise the rod 7 slightly. in advance of the upward movement of the 

piston-die. . 

The arm # is secured to the rod 4 (see Figs.6 and 33), and is 
provided at its free end with a roller. By means of a spiral spring, 
a, this roller is held constantly against the periphery of the die- 
plate A’. Against each alternate die a notch or depression, a*, is 
cut in the die-plate, into which, as the plate revolves, the roller in 
the arm 7 drops, thereby swinging the end of the lifting-arm *, 
Fig. 33, under the lug or pin # in the covering die. As the cam r 
engages with the arm 7 of the lever 7’ it lifts the rod 4, and, by 
means of the arm 7‘ engaging with the lug 7#, raises the die j from 
the button, at the same time allowing the center-piece h, which has 
no hold upon the button, to be the last to leave it, and thus the 
button may remain upon the bed-die to be removed by the hand of 
the operator. | 

My improved feeding-plate (shown in Fig. 3) is for feeding parts 
of the button to the dies. | “ 

Upon the plate g, which surmounts the die-plate, there are six 
sliding plates, m, each arranged to move outward from the center 
of the die-plate and to bring the opening o centrally between the 
piston-dies and the bed-dies. 

- A swinging lever, n, is pivoted to a suitable support on the frame B’, 
and, instead of being attached to a rigid support, 1s pivoted to a block, 
n’, which has a sliding motion within its frame and is held in place 
by a spring, n?. | | . 

The lever n receives a swinging motion by the action of the piston 
E’ and the attached roller », which, acting upon the curved end of 
the lever n, as shown in Fig. 4, moves the lower end toward the 
piston-die. This lever moves the sliding plates in the required 
direction. 

It will be seen that if the sliding plate m should meet with any 
obstruction the spring n* will yield, and, the upper end of the lever 
also yielding, will allow the roller p to pass without injury occurring 
to any of the parts of the machinery. 


+» The motion of the lever n is timed with that of the die-plate, so 


that as the piston E’ descends it engages against each alternate die 
with the pin m’ (seen most distinctly in Fig. 19), and moves the slid- 


ing plate m outward until the opening o is under the piston-die, and 


the part of the button which is carried in the opening'o is pushed 
through this opening by the descending pletet-ahhe and pressed cen- 
trully into its place, uniting it with the other parts of the button, 
which lie on or in the bed-die beneath it. The sliding plate m is 
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then carried back to receive its new charge by a spring between it 
and the die-plate. (Not seen in the drawings.) 

In the operation of the machine power is applied to revolve the 
main shaft G at the required speed, and at each revolution the pis- 
tons are brought down upon the bed-dies while the latter are at rest. 
When the pistons rise the revolving die-plate A’ is turned one notch 
of the ratchet-wheel in the direction indicated by the arrow, Fig. 6, 
by the mechanism already described, and this brings the next Siss 
in the series successively under the pistons. Again, as the pistons 
rise the ratchets e’ engage with the oe pawls e* and bring the 
oscillating chocks ¢ alternately opposite to the spindles g, which are 
attached to the movable dies, as shown. ! ; 

The machine is operated by two attendants, one at each side of it, 
supplied with the materials used in parts previously shaped for the 
process of uniting them into a button. 

In a button of the kind shown in Fig. 22,a section of which is 
shown in Fig. 23, there are the several parts indicated in Fig. 24—viz: 
first, the metallic collet at the back of the button; second, the can- 
vas which, protruding through an opening in the center of the col- 
let, forms the shank or eye—the part by which it is sewed to the 
garment; third, the paper filling ; fourth, a metallic shell sustaining 
the darkly-shaded portion of Fig. 22; fifth, the cloth for the cover 
of this datkipchaded portion ; sixth, the metallic rim-shell; and, 
seventh, the rim-cover of cloth. 

One of the attendants places upon the die a’, Fig. 11, the 
205 metallic collet 1, and canvas 2, and when, by the movement 
of the die-plate A’, this die has come under the piston-die F’, 
and the piston descends, the point of the piston-die forces the can- 
vas 2 through the opening in the collet and forms*the shank of the 
button, as shown in Fig. 12, the piston-die being at this time ex- 
tended and the chock é& bearing against thespindle g’. Atthesame 
time the other attendant places the rim-shell 6 and the rim-cover 7 
on the die a*, as shown in Fig. 13, the spindle & being now at its 
lowest point, the center-piece h of the piston-die held at its most ex- 
tended point, and the cam /‘ having its full side to the upper end of 
the bar Ah’. 

When the dies come together the spindle & is raised, by the action 
of the cam and lever upon which it rests, to the position shown in 
Fig. 14, and the rim shell and cover are forced up into the annular 
space between the center-piece h and the sleeve or diej, and are 
taken - within the piston-die when the latter rises. (See Fig. 15.) 

Simu 
its die the die-plate A’ has turned and brought the bed-die a’ under- 
neath it, the latter die having meanwhile received the addition of 
parts 3 (paper filling), 4 (metallic shell), and 5 (center cover.) The 
spindle ing at its lowest point, and the certer-piece h held down 
only by the spring h®, when the dies next come together the upper 
edge of the rim-cover 7 is turned under or into the rim-shell 6, and 
the center-piece h yielding as it reaches the center shell and cover 
(Figs..15, 4, and 5), the inner edge of the rim-cover is turned under, 


taneously with the upward movement of the piston E and’ 


# 
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, and while in this position the spindle # is raised and all the parts 


of the button are securely closed together. 

It will be observed that at this point the arm 7? of the lifting ap- 
paratus is in the position shown in Fig. 6; and also, in “ 33, it is 
seen that the arm 7 is swung under the lug 7, and the lever 7’ is 
raised by the action of the cam r, and at the same time the sleeve or 
outer part, 7, of the die is raised from the bed-die and the button left 
upon the same, to be removed by the hand of the attendant. The 
position of the — at this time is shown in Fig. 17. 

The button sh 
entire back of the button being covered with cloth, and as silk is 
=," used for this these buttons are called in the trade “ silk- 

acks.” | 

In Fig. 26 are represented the back cover, 1, the collet 2, the can- 
vas 3, the filling 4, the shell 5, and the front cover, 6. It is formed 
by a process similar to that already described, the dies employed 
being only slight modifications of those shown in Figs. 14 and 15. 

The button shown in Figs. 27 and 28 is composed of only four 
parts—viz., a canvas back, 1, the paper filling 2, metallic shell 3, and 
cloth cover 4. It is in the manufacture of this button and that of 
the silk-back that the feeding-plate shown in Fig. 3 is especially re- 
quired. As there is no collet used, some device to place the filling 
in the center of the cloth when the upper and lower dies come in 
line with each other is necessary. The cloth back 1 is placed upon 
the bed-die a’, as shown in Fig. 18, the paper filling being at the 
same time placed within the opening o in the sliding plate m, Fig. 
19. Simultaneously with the die a’ being moved me the piston- 
die the downward motion of the piston E’ causes the levern to swing 
in the manner already described, and to move the sliding plate m 
into the position indicated by the dotted lines, when the descending 
piston-die, passing through the opening 0, forces the filling into the 
die a’ centrally with the canvas 1, already within that die. At this 
juncture the co-operating piston-die, bearing the shell 3 and cloth 


., cover 4, which it has in its turn taken up, as elsewhere described, 


engages with the die a’, and the button is closed in the manner al- 
ready described. 

The feeding-plates are also sometimes employed in making but- 
tons in which a metallic collet is used, and the back of the button 
or of this collet is covered with cloth, in which case the collet and 
the canvas 1 are both placed within the opening o of the slidin 
plate, while the cloth back is placed upon the bed-die, as before, an 
as shown in Fig. 18, when, by a movement similar to that already 
described, the canvas and collet are carried together into the bed-die 
centrally with the cloth-back cover. 

Figs. 29 and 30 show a section and the detailed parts of the upper 
or front part of a compound button, which is sometimes made sepa- 
rately, the front and back parts of the same button thus made being 
united by a subsequent process, the compound cover being consid- 
ered as one part, and consisting of the center shell, 1, center cover, 


‘2, rim-shell 3, and rim-cover 4. These parts are placed upon the 


bed-dies in the following order, viz: The rim-shell 3 and rim-cover 


own in Figs. 25 and 26 is composed of six parts, the 
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4 are placed upon the bed die a, while the parts 1 and 2 are placed 
within the bed-die a’. 

In the descent of the piston-die F upon the bed-die a® the center- 
piece h (held down in its most extended position by the bar h*) forces 
the inner edge of the rim-cover through the opening in the rim- 
shell, and passes through this opening so faras to take up these 
parts 3 and 4 with it in its ascent. Simultaneously with this ascent 
of h the bed-die a’, bearing parts 1 and 2, is brought under the same 
piston-die, and the latter now descends upon a’, the spindle k’ rises 
and forces parts 1 and 2 up through the opening of the rim shell 
and cover, from which opening the center-piece h (having been 
released from its rigid position) is also forced up and out of said 
opening, and all these parts (1, 2, 3, and 4), now ee together, 
are securely united and the compound cover is completely formed. 

In this process it will be observed that before the parts are 

206 clinched together it is necessary that the pressure of the cen- 

ter-piece h should be removed before the dies separate, other- 

wise the center-shell might be forced back and the parts then sepa- 

rated. I therefore extend the arm h’ through thesocket of F, bring- 

ing its end within the path of the arm ¢ of the lifting device, and 

the center-piece h is thus lifted from the button-cover just as the 

sleeve j is lifted in the process of making a complete button, already 
described. : 

When the parts of the front of this compound button are clinched 
together, as they are upon the ascent of the spindle in the bed-die, 
the front is united to the back of the button by the process already 
described in the making of the plain button. 

From the description as now given it will be apparent that by the 
use of the different improvements herein set forth, with such varia- 
tions in the changeable dies as are required by the different sizes 
and shapes of buttons, I am enabled to make both plain and fancy 
buttons In a great variety of styles in the most perfect manner and 
at much less cost than by — heretofore employed. 

It will also be apparent that the mechanism employed for lifting the 
covering-die from the finished button may be varied from that herein 
described and other means employed to effect the same result with- 
out affecting the principle of my invention. 

In a machine for ne buttons, I claim the following new and 
improved devices: 

1. The combination of the detent or pawl d, upright shaft d*, lever 
d*, flexible lever d’, vibrating plate 5’, provided with projection 5* 
and depression 6°, link c, sliding bar c’, pitman c’, strap c*’, and com- 
pound eccentric c* c‘, substantially as described. 

2. In a button-making machine, the combination of the piston E 
and partible die, carried thereby, with mechanism to separate the 
parts of said die when required and hold the same asunder, substan- 
tially as described. 

3. The combination of an upright spindle, 7, arm #, spring 7, arm 
i‘, attached to said spindle i, die-plate A’, provided with notches a*, 
lever i’ #®, cam rf, piston E, and sleeve 7, having lug #, whereby 
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sleeve j is lifted from off the bed-die at the proper time to leave the 
finished button upon the die, substantially as described. 

4. The die-plate A’, plate g, series of sliding plates m, each plate 
having an opening o, and a pin, m’, in combination with lever n, 
roller p, and piston E’, substantially as described. 

5. The plate Q and sliding plates m, each having an opening, o, 
and pin m’, in combination with piston E’, carrying roller or stud 
p, lever n, and yielding block n’, inclosed in a frame which is rigidly 
attached to the upright B’, substantially as described. 

6. The device for alternately holding in a fixed position and re- 
leasing the spindle g of the piston-die E, consisting of arbor e, formed 
as described, and ratchet e’, in combination with oscillating chock 
e*, its spring, and pawl é*, substantially as described. 

7. A. compound piston button-die having a movable center-piece, 
h, in combination with arm h’, bar h?, arbor e,cam h‘, ratchet e’, and 


paw] eé*, substantially as described. 
WILLIAM W. WADE. 


Witnesses : 
T. S. DAVIS. 
W. CLIFFORD WADE. 


207 ‘eo. :] Supreme Court U.S. 1888, October term. No. 

163. William W. Wade, app’t, vs. Henry B. Metcalf ef al. 
Stipulation of counsel and addition to record. Office Supreme Court 
U.S. Filed Sep. 12, 1888. James H. McKenney, clerk. 
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1 Supreme Court of the United States. 
Wititr1AM W. WaDE 
v. 
Henry B. Mercatr & al. 


In the above-entitled cause it is stipulated and agreed that the 
clerk may add to the record a certified copy of letters patent of the 
United States, No. 89450, and that the same shall be treated with 
equal force and effect as if it had formed part of the evidence for 
the complainant in the record as originally transmitted to this court 
from the circuit court for the district of Massachusetts. 

GEO. F. BETTS, 

Counsel for Appellant. 
HENRY WHEELER, 

Of Counsel for Def’ts. 


tN, 163. 


2 (2-175.) 


DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William W. Wade April 
27, 1869, number 89450, for improvement in machine for making 
covered buttons. 

In testimony whereof I, Benton J. Hall, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this — day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-nine, and of the Independence of the United States the one 
hundred and thirteenth. 


[Seal Patent Office, United States of America. ]} 
BENTON J. HALL, 


Commissioner. 
3 (2-155.) 
No. 89450. 
[ Vignette. | 


The United States of America to all to whom these letters patent 
shall come: | 
Whereas William W. Wade, of Medford, Massachusetts, has alleged 
that he has invented a new and useful machine for making covered 
1—163 
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buttons, and has made oath that he isa citizen of the United States; 


that he verily believes he is the original and first inventor or dis- - 


coverer of the said invention, and that the same hath not, to his 
knowledge and belief, been previously know or used; has paid into 
the Treasury of the United States the sum of thirty-five dollars, and 
presented a petition to the Commissioner of Patents praying that a 
patent may be issued therefor: 

These are, therefore, to grant to the said William W. Wade, his 
executors, administrators, or assigns, for the term of seventeen years 
from the twenty-seventh day of April, one thousand eight hundred 
and sixty-nine, the full and exclusive right and liberty of making, 
using, and vending to others to be used, the said invention, a de- 
scription whereof is given in the annexed schedule, and madea part 
of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this twenty- 
seventh day of April, in the year of our Lord one thousand eight 
hundred and sixty-nine, and of the Independence of the United 
States of America the ninety-third. 

[SEAL. ] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 


SAM’L S. FISHER, 
Commissioner of Patents. 


(Here follows diagrams marked pp. 4 to 9, incl.) 


10 UnItTED STATES PATENT OFFICE. 
Witt1am W. Wane, of Medford, Massachusetts. 
Machine for Making Covered Buttons. 


Specification forming part of Letters Patent No. §9450, dated April 
27, 1869. 


To all whom it may concern: 


Be it known that I, William W. Wade. of Medford, in the county 
of Middlesex and State of Massachusetts, have invented a new and 
useful machine for making covered buttons and other similar arti- 
cles ; and I do hereby declare that the following is a full, clear, and 
exact description of the construction and mode of operation of the 
same, taken in connection with the accompanying drawings, mak- 
ing a part of this specification, in which— 

igure 1 is a side elevation of the machine. Fig. 2 is a plan of 
the same with a part in horizontal section above the bed. Fig. 3 is 
a vertical transverse section. Fig. 4 is a horizontal section through 
the plane of the driving-shaft, looking upward. Fig. 5 is a vertical 
longitudinal section through the center of the driving-shaft. Fig. 
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6 is a detail showing the back side of the piston. Figs. 7, 8, 9, 10, 


11, and 12 are sectional views of the forming-dies, showing their 
various operations in the process of forming the button. Figs. 13 
and 14 are sectional views of the same, with the guiding-rings used 
in making another kind of button. Figs. 15 and 16 are two sec- 
tional views of two kinds of button made by the machine. 

My invention relates to the construction of a machine for auto- 
matically making “covered buttons,” so called, from the separate 
pieces of material of which they are composed. The general plan 
of the organization of the machine may be said to consist in the 
employment of a revolving duplex series of composite or changeable 
bed-dies, one half of which are adapted to make the back parts of 
the buttons, and the other half to make the face parts, and which, 
by the intermittent rotation of the series, are brought in succession 
to co-operate with two pistons carrying corresponding changeable 
dies, so that by their joint and interchangeable co-operation, when 


_ the separate pieces or blanks of which the button is composed are 


placed upon their appropriate dies, they will be automatically car- 
ried forward, formed to shape, put together, and secured and deliv- 
ered in a finished condition, without being released from the con- 
trol of the said dies and manual intervention. The several move- 
ments of the bed-dies and their operations in concert with dies car- 
ried by the pistons are automatically performed by suitable me- 
chanical devices in a manner that will be hereinafter described. 

My invention also embraces several new principles of construc- 
tion in several of the subordinate parts of the machine, which may 
be separately employed in other machines of this character without 
using the other parts of the machine. The first that I will enumer- 
ate relates to the mode of constructing and operating the dies which 
shape and mold the parts of the button to form and secure thein 
together, and consist in forming the dies in separate parts, capable 


. of different movements, which I call “ composite dies,” in combina- 


tion with suitable actuating mechanism that will change the posi- 
tions of such parts in their proper order, and cause them to co-ope- 
rate successively with an opposing die, so that several separate 
operations may be performed upon the inclosed material before it 
is released therefrom. The second of these relates to the manner of 
arranging the dies so as to form at the same time both the back and 
face part of the button, preparatory to uniting them together, and 
consists in the employment of a duplex series of bed-dies, one- 
half of which receive the materials to form the back part, and 
the other the materials to form the face part, and so arranged 
as to act alternately in combination with two pistons carrying co- 
operating dies, by. which the preparation of both parts of the but- 
ton goes on simultaneously. The third of these relates to the mode 
of operation by which the back and face parts of the button are put 
together after they have been formed and prepared in the dies, as 
before stated, and consists in so combining the bed-die which forms 
the face part and the bed-die which forms the back part with the die 
which is carried by the piston and alternately co-operates with both 
of them that the face part, when it is prepared, is transferred from 
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the bed-die to that carried by the piston, which then, co-operating 
with the bed-die that forms the back, unites the two parts and secures 
them together. Other novelties in construction will also be shown 
in the description of the machine. 

A is the frame or bed of the machine, upon which the working 

parts are severally arranged, as shown. 
11 B is a horizontal revolving table mounted upon the top of 
a vertical shaft, B’, and resting upon the bed A of the machine. 
Around the circumference of this table are arranged a duplex series 
of bed-dies, C C’, — alternately at equal distances apart, with " 
their axes vertical. 

Upon the top of the bed A two upright frames, D, are secured, 
which are placed at opposite sides of the revolving table and over- 
hang the same and carry two pistons, E E’, which work in guides 
D’ on the frames. These pistons carry dies F F’ at their lower ends, 
which co-operate with the dies C C’ on the revolving table as they | 
are successively brought benecth the pistons. 

G is the main shaft, which receives the power and carries the cams | 
that give motion to the several operative parts of the machine. .The 
two cams H, by means of the rollers H’ on the sliding pieces I and 
the rods I’, which lead up to the pistons EE’, give to the pistons a 
vertical reciprocating movement of the proper extent to bring their ; 
respective dies to the bed-dies, so as to operate upon the materials 
that are placed upon them to form the parts of the button. ; 

J is a cam which raises and lowers the lever L, upon the upper > 
side of which is a projection, L’, which, lying beneath the die which : 
is under the piston E’ when it is raised, comes in contact with the 
lower end of the central portion of the die C and raises it up to co- 
operate with the die F’ upon the piston, as will be hereinafter de- 
scribed. The height to which the projections L/ shal! be raised is 
adjusted by means of the wedge-formed bearing L*, upon which the 
cam J acts, by moving it in or out by the screw L’, ina perfectly 
obvious manner. 

K is an eccentric, which, by its rod K’, gives a reciprocating mo- 
tion to a sliding block, M, which works in suitable guides in the 
bracket M’. The block M is connected by the link N’ to the vibrat- 
ing plate N, which oscillates upon the shaft B’ as an axis, and im- 
parts to it a measured reciprocating movement. The shaft B’ re- ; | 
volves in the bracket B®, which is secured to the under side of the j 


bed A, as is shown. Upon the lower end of this shaft is fixed an 
index, B®, having as many notches in its periphery as there are 
dies upon the revolving table B, which is worked by the pawl O, ¢ 
which is attached to the vibrating plate N,as shown. The index is ; 
held at rest between its periods of movement by the detent or pawl 
© P,, which is attached to the bed A, and is held into the notches of the 
= index by the spring P’. When the plate N is moved back to enable 
| its pawl O to take into another notch, the projection m on the plate 
© slides under the projection p on the pawl P and ‘raises it out of the 
>» notch of the index, which allows the index to turn forward by the 
ot O on the return movement of the plate N, when the pawl P 1 
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Is into the next notch and again fastens the tablein position. The , ¥ 
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notches of the index have such a relation to the bed-dies as to bring 
sero In succession accurately under the dies on the piston when a 
oa | 

The pistons E E’ are made hollow, with a bore extending from 
the lower end to a mortise near the middle, as is shown. In this 
mortise is placed a circular block of metal, Q, which I call a “ re- 
volving chock,” the periphery of which is cut away at three equi- 
distant spaces toa smaller diameter, as is shown. This chock is 
mounted on an axis, Q’, which works in bearings in the piston, and 
upon the outer end of which is fixed a ratchet, R, having six teeth, 
which is turned one notch every time that the piston rises by means 
of the pawl R’, which is attached to the frame D in a perfectly obvi- 
ous manner, and this brings the full part of the periphery and the 
cavity alternately opposite to tiie center or bore of the piston. The 
pawl R’ is held up to the ratchet by the spring R*. Within the 
bore of the piston a stem works, which is connected with the mova- 
ble part of the upper die, and extends upward to the under surface 
of the revolving chock Q, and when the full part of the chock is oppo- 
site the stem the die attached to it, when the piston descends, is held 
in an extended position ; but when the cavity of the chock comes 
opposite to the stem the part of the die attached to it is allowed to 
recede. By this means each piston is enabled to work only with 
every other bed-die in the series, or with every bed-die in two posi- 
tions alternately. 

The bed-dies C and C’ are each made with a stock, a, all of which 
are fixed in the table B ina circle at equal distances apart, near the 
periphery, as shown, and made with a hole or bore extending 
through the center the whole length. 

The dies C are those which form the back part of the button, and 
have an inner die, 6, provided with a long shank or spindle, 0’, 
which is fitted to the hole in the stock a, so as to slide therein, and 
extends some distance below the bottom of the table. The upper 
part of the inner die is made of a diameter and shape to correspond 
to the form of the back part of the button ; and when it is at its 
lowest point it rests upon the top of the stock a by the shoulder 6?, as 
is seen in Figs. 11 and 12. At the center of the face of this die a 
recess, c, is made of a diameter equal to that of the projecting part of 
the tuft or canvas at the back part of the button, by which it isattached 
tothe garment. Atsome distance above the lower end of the spindle 
b’ a portion of it, b?, is made of a smaller diameter, which is Joined 
to the other part by the conical portionsc’. Within this space a 
pin, e, projects when the die d is raised, which pin hasa conical point 
and slides through the side of the stock a, and is pressed inward by 
the spring f. Upon the top of the stock a is placed the outer die, d, 
which surrounds the upper part of the inner die, >. At the upper 

interior corner it is made with a rabbet, d’, which serves as a 
12 —_ guide in which to place the blank circular piece of canvas 
4, which forms the tuft, as is seen in Fig. 10, and is also pro- 
vided with a small curved portion, d*, immediately beneath this, 
which assists in closing the parts of the button together, as will be 
described. js ; . 
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The dies C’ are those which form the face part of the button. The 
inner die, g, is fixed in the stock a, and is of the proper form to re- 
ceive the shell of metal or other substance which gives shape to the 
face of the button. The outer die, h, surrounds the inner die, g, and 
is of a diameter equal to the diameter of the button. The upper 
inner corner is also formed with a rabbet, h’, which serves as a guide 
to the circular blank of material 1, that forms the face or cover of 
the button. This die rests upon the sleeve 7, which slides up and 
down a short distance upon the outside of the stock a, the extent of 
its movement being controlled by the pin 7, which passes through a 
slot in the sleeve j and is fixed in the stock a. Thesleeve j and die 
h are held up by the helical spring 7’, which is coiled around the 
sleeve and rests upon the table, as is shown in the drawings. 

The movable die F, which, in connection with the bed-dies C, 
forms the back part of the buttons, is attached to the lower end of 
the pistons E by a long shank, k, which extends upward through 
thé’bore of the piston to the chock Q. It is forced downward by the 
helical spring J, which is coiled around the shank and rests upon 
the shoulder /’. Its motion is limited by the pin &’, which works in 
the slots m’ in the lower part of the piston, as is shown in the draw- 
ings. To make the back of the button with a metallic collet in it, 
the face of the die F is made with a low, rounded projection, s, to 
work in, the central cavity of the die }, to form the projecting part 
of the tuft. The movable die F’, which, in connection with the bed- 

die C’, forms the faces of the buttons, is attached to the opposite pis- 
ton, E’. The central die, n, is of the same diameter as the outside 
of the button, and is fixed to its piston and moves with it. The 
outer die, 0, surrounds the die n, and is attached to the sleeve p’, 
which slides up and down a short distance upon the outside of the 
iston and has its face made of the form shown in the drawings. 
ithin the bore of the piston the spindle o’ slides up and down, the 
lower end of which is connected with the sleeve p’ by means of the 
cross-bar g, which works through slots p? in the sides of the piston, 
_and is fast in the spindle and the sleeve. The die o is forced down- 
ward by the helical spring r, which is coiled around the,spindle o’ 
within the hollow of the piston, as is shown in the drawings. The 
upper end of the spindle works against the lower side of the chock Q. 
S is a raised central plate or tray upon the revolving table within 
the row of dies, upon which to carry the detached guiding-rings T, 
Figs. 13 and 14, which are used in making a certain kind of button, 
the — of using which guiding-pieces will be hereinafter de- 
scr) 


The operation of the machine is as follows: Power is applied to | 


the main shaft to revolve it about sixty revolutions (more c> less) 
per minute, and at each revolution brings the pistons down at the 
same time upon the bed-dies beneath them, which at that time are 
at rest. When the pistons have risen, the revolving table is moved 
round one notch of the index in the direction shown by the arrow, 
by the mechanism described, which brings the next dies in the series 

_ under the pistons. As the pistons rise, the chocks Q are rotated one 

- motch by thin ratchets, and bring the full parts and cavities alter- 
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nately opposite to the spindles that are attached to the movable dies, 
and which work within the pistons. The machine is operated by two 
attendants—one at each'side of the machine, as at X and Z—supplied 


with the materials of which the button is composed, and which con- | 


sist in a button of the kind shown in Fig. 15, of a circular piece of 
cloth, 1, or other material desired, to form the cover or face, a shell 
of metal, 2,of the form of the face of the button, with its edges turned 
back so as to be parallel to each other, a circular piece of thick paper 
or other material, 3, to fill the interior, a circular piece of canvas, 4, 
to form the tuft, and a metal collet, 5, of the form shown, to form 
th= back, all of which are shown separately in section in Fig. 15 of 
enlarged size. The operator at X puts a collet, 5, into the die C, and 
lays the piece of canvas to form the tuft upon the rabbet of the out- 
side die, d, as is shown in Fig. 10, and when, by the movement of 
the table, this die has come under the die F, the canvas is first 
forced down by the central projection, s, into the cavity c, and then 
by a continuation cf the movement of the die F the inner bed-die, 
b, is forced downward by overcoming the resistance of the spring f 
and .pushing back the pin e into the position shown in Fig. 11. 
When this takes place, the chock Q over the die F is placed so that 
its full part is presented to the top end of the spindle &, which holds 
the die extended downward. At the next revolution of the main 
shaft the bed-die C’ is brought under the die F empty, and at this 
time, the chock Q having been turned so as to bring a cavity over 
the spindle & of the die, when the piston descends the die is pushed 
back into the piston as it comes in contact with the central part of 
the bed-die, but performs no other operation. When the bed-die C, 
holding the collet and tuft pressed into it, has passed this piston to 
the side Z of the machine, the other attendant places the paper 
blank into it, as is seen in the lower die of Fig. 12, and also places a 
metal shell, 2, upon the central part, g, of the die C’, with its flan 
downward, and upon the rabbet h’ of the outer die, h, the circu 
piece 1 for the cover is placed. When this die comes under the 
movable die F’, the full part of its chock is over the spindle 
13 o’, so that when the piston descends it holds the outer die, o, 
extended, and as it comes in contact with the outer bed-die, 
h, the latter is pushed downward, compressing the spring j, which 


.turns the covering 1 downward over the shell 2 and deposits them 


both in the upper die, which takes them up with it when the piston 
rises, as is shown in Fig.12. The table is then turned again, which 


brings the next bed-die C, carrying the collet, the tuft, and the - 


paper filling-piece beneath the die F’, holding thecovering and shell, 
with the check turned so as to present a cavity over the spindle o’, 
as seen in Fig. 12. The piston then descends, when the outer die, o, 
coming in contact with the outer bed-die, d, is arrested, and the in- 
ner die, n, pushes the covering and shell down onto the bed-die d, 
by which the edge of the covering which projects beyond the shell 
is turned inward by the curved surface d? of the die d immediately 
below the rabbet d’. At this time the lower end of the spindle b’ of 
the inner die, 6, being over the projection L’ of the lever L, is raised 
by the cam J, which movement forces the back part of the button 
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_— into the face part, carrying forward and doubling the edge 
of the covering over the edge of the shell, and by a further com- 
‘pression of the parts thus inclosed within the dies the curved part 
& of the outer die, d, clinches the edge of the shell over the edge of 
the collet, brings the button to the proper form, and holds the cover- 
ing and tuft firmly between them, as isshown in Fig. 9. When the 
‘piston has risen and the bed-die has passed out from beneath the 
piston, the spindle b’ will have passed off from the projection L’ and 
dropped down so as to rest upon the pin e in the recess 6° when the 
button is removed by the operator. Thus it will be seen that the f 
die F works with the bed-die C only, while the die F’ works with 
. both of the bed-dies C and C’, 

In making buttons without the collet-—such as is shown in Fig. PY 
16—the operator at X first lays the piece 4, to form the tuft, upon 
the rabbet d’ of the bed-die d, and then places over the same a guid- 
ing-ring, T, as is shown in Fig. 13, in which is placed the paper fill- 

‘ing-piece 3, so that when the bed-die has come under the piston F 
_the paper will be forced down into the tuft truly and shaped to 
form, as is seen in Fig. 14. After the bed-die has co-operated with 
the movable die F, the guiding-ring T is removed by the operator 
at Z, to enable the bed-die to co-operate with the other movable die, 
F’, as before described, and is placed upon the tray S within the row 
of dies, from which it is taken by the other operator, as required for 
use. 
- Instead of using detached guiding-rings, as shown, I have used 
automatic guides, which were automatically applied to and removed 
from the appropriate bed-dies; but such construction complicates 
the machinery, and in practice I prefer the detached rings; and : 
other subordinate devices are used in connection with this machine, | 
which are not herein described, as they do not affect the mode of | 
operation of the machine; and although I have described but one | 
modification of the mechanism for making a different kind of but- 
ton from that first described, yet other similar modifications would 
be required in making other kinds of buttons, such as are familiar 
in this manufacture. 

What I claim as my invention, and desire to secure by letters pat- 
ent, is— 

1. A machine for forming and covering buttons automatically, § 
constructed and operating substantially as described. 

2. Forming the dies in several detached parts capable of having 

* different movements, in combination with suitable mechanical de- 
vices for changing the positions of such parts in their proper order 
and causing them to co-operate with the opposing die or dies, so that ) 
several separate operations may be performed in succession upon the | 
=. material before it is released therefrom, substantially as de- | 
scribed: 

3. The combination of two series of bed-dies arranged alternately | 
in the same line of movement, which receive and form the materials 

_ to make the buttons—one of them the back parts and the other the 

_ face parts—with two co-operating movable dies, by which the prep- 7 


% 


a oat oe ’ 
oan . i Se ly RARE septa wrth 
i wt eee , 
5 = ts . 


WM. W. WADE VS. HENRY B. METCALF ET AL. 9 


aration of both parts of the button goes on simultaneously, sub- 
stantially as described. 
4. Combining the die which forms and holds one part of the but- 


ton with the die that forms and holds the other part, so that by their | 


co-operation the two parts will be forced together and secured, sub- 
stantially as described. 

d. ‘The combination of the movable dies with the revolving chock 
or its equivalent, substantially as described. 

6. The combination of the bed-die that forms the back part of the 
button with the lever L, or its equivalent, that actuates the same, 
substantially as described. 

7. The combination, with the several composite dies, of the means 
described, or their equivalents, for producing a yielding resistance 
to the change in the relative positions of their several parts, substan- 
tially as described. 

8. The employment of a removable guiding-ring, in combination 
with the dies that receive the paper filling-piece or its equivalent, 
substantially as described. 

WM. W. WADE. 


Witnesses: 
N. C. LOMBARD. 
F. S. GOGIN. 


14 [Endorsed :] Supreme Court U.S. 1888, October term. 
No. 163. Wm. W. Wade, app’t, vs. Henry B. Metcalf e¢ al. 
Stipulation of counsel & addition to record. Filed Jan. 3, 1889. 
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Supreme Court of the Anited States. 


\ 
Wittiam W. Wabde, 


Appellant, 
vs. 


Henry B. MetcatF and WILLIAM 
McCLeEery, 
‘Respondents. 


STATEMENT. 


This is a suit in equity instituted in December, 1880, 
tu restrain the defendants from infringing the complain- 
ant’s rights in letters patent issued to him June 1, 1880, 
for improvements in machines for making buttons, for 
which he had made application July 26, 1879; and 
particularly from using certain forty-eight machines 
now in their possession or any of them ; and to obtain 
a decree for an account and payment of damages 
for violation of complainant’s exclusive rights in said 
patent. 


The defendants set up two defenses only : 


1. That said letters patent are invalid and null be- 
cause the invention and improvements therein named 
had been in public use in the United States by the 
Boston Button Company for more than two years be- 
fore complainant's application for said patent. 


2 


2. That said specific machines, with the improvements 
patented, were constructed by the Boston Button Com- 
pany, which was a partnership consisting of the com- 
plainant and the defendants, and at its expense, with 
complainant’s knowledge and consent, and were in use by 
said partnership prior to complainant's application for 
a patent therefor. And although the partnership was 
dissolved in October, 1880, the defendants contend that 
they now have the right to use these specific machines. 

Both these defenses are coutested by the com- 
plainant. 

The case was heard by Judge LOWELL upon plead- 
‘ings and proofs, and decided in favor of the defendants, 
April 12, 1881, solely upon the grounds set forth in the 
second defense (Opinion, pp. 133-136), the bill of com- 
plaint being dismissed. 

The complainant appealed to this Court (pp. 9 and 
136). 


Assignment of Errors. 


1. The Court below erred in deciding that the bill of 
complaint be dismissed. | 


0 

2. The Court below erred in deciding that the com- 
plainant was not entitled to an injunction and account 
as prayed for in the bill of complaint. 


3. The Court below erred in deciding that the de- 
fendants have a right to use the forty-eight machines 
in controversy under and by reason of the Revised 
Statutes, § 4599. 


4. The Court below erred in deciding that under 
§ 4899 of the Revised Statutes there has been a com- 
plete and perpetual release of these forty-eight ma- 
chines from the monopoly of the Letters Patent. 


5. The Court bolow erred in deciding that to the ex- 


3 


tent of their respective interests, which happens to be 
three-fourths, the defendants were the makers or pur- 
chasers of the forty-eight machines as they stand with 
their improvements. 


6. The Court below erred in deciding that when the 
firm was dissolved and the complainant consented to 
convey all the assets to the defendants, his reservation 
of an exclusive right in an important part of the 
machines was useless and void. 


7. The Court below erred in deciding that the con- 
tract of dissolution agreed that if the defendants, while 
remaining members of the firm might use the improve- 
ments, they should have the right to continue the use 
notwithstanding the dissolution. 

8. The Court below erred in deciding that the com- 
plainant admitted in the contract of dissolution, that 
whatever right the firm had would survive to the 
defendants. 


9. The Court below erred in not deciding that the 
use of the forty-eight machines by the firm under the 
circumstances was only a permissive use or special 
license during the existence of the partnership, giving 
the other members of the firm such interest only as 
belonged to their respective shares, but no entire or 
exclusive use during the life of the machines. 


10. The Court below erred in not deciding that the 
limited rights of the defendants while partners to use 
the improvements were not enlarged by the contract of 
dissolution, and that no rights were sold thereby in 
these improvements which could be terminated at the 
dissolution, and that those rights were in fact termi- 
nated by the reservation in the contract. 


Facts not Disputed. . 


The following facts appear without dispute : 

That the complainant has been a manufacturer of 
buttons for a long series of years, sometimes alone, and 
with other partners, and as a corporation, before this 
partnership was formed, using for most of this time 
the style of Boston Button Co. | 

‘That in 1869 he had patented a machine for making 
covered buttons, which was a very great improvement 
on all then known methods (pp. 11 and 45-6), and was 
using this machine in January, 1875, at the time this 
partnership was formed, and continued to use it for 
some time thereafter. 

. That before this partnership was formed and contin- 
uously from that time he was engaged in experiments 
trying to improve the invention of 1869. 

That at the time this partnership was formed, in 
January, 1875, he had conveyed one-half interest in 
that invention to Henry B. Metcalf, one of the defend- 
ants, and the two owners gave to the firm the right to 
use the invention, and that he then had twelve of these 
- patented machines of 1869, which went into the assets 
of the firm. 

That two more machines substantially like those, but 
larger and containing some improvements which he 
had invented were constructed at Medford at the firm’s 
expense, and the firm moved into Boston in February, 
1876, bringing these fourteen machines with them. 

That soon thereafter orders were given to build thir- 
ty-four new machines of the size of the two Medford 
machines, and with their improvements, and with some 
additional improvements which he had invented, and 
these were largely built by Newell & Co., but partly by 
Hough & Romney, and to some extent in the factory 
of the firm. 

That Newell & Co. delivered their part of all these 
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thirty-four machines at various times between Sept. 11, 
1876, and May 10, 1877. 

That while these machines were being built and after- 
wards the twelve old machines were altered over by Newell 
& Co. so as to conform to the new thirty-four machines, 
except that their size was not increased, and were de- 
livered to the firm—one April 27th, one May 18th, 
three June 21st, and five August 27th, 1877, the date 
of the delivery of the other two not appearing. 

That these forty-eight machines are those in contro- 
versy in this suit. 

That when the parts built by Newell & Co. and the 
parts built by Hough & Romney had all been delivered 
to the firm they were put together, adjusted and fitted 
for running in the factory of the firm, and all was at 
the expense of the firm. 

That on to these machines, after they were thus de- 
l:vered were put from time to time the new improvements 
covered by the letters patent, with the exception of cer- 
tain of the devices of the combination which were con- 
structed into the machines as they were thus built and 
altered over (pp. 22, 33, 58, 61, 65, 93). 

That these improvements were successive in their in- 
vention and experimental changes and in their adapta- 
tions to the machines while they were building and 
after they had been built, being fourteen in number, as 
drawn in the specifications, but embodied in seven 
claims. 

That these machines were run in their various suc- 
cessive stages of improvement in the making of differ- 
ent kinds of buttons, and were finally fully improved, 
and the perfected machines, or some of them, were run 
in a complete state till the dissolution of the firm in 
October, 1880. 


The only controversy then as to facts under the issues 
is us to the time when these improvements were thus ad/ 
embodied in practical form, so that the machine was 


° 
organized completely as described in the patent in suit, 
and demonstrated to be useful and valuable. : 

The defendants claim that this time was prior to July 
26, 1877, or more than two years before the application 
for the patent, which was July 26, 1879; while the 
complainant contends that it was subsequent to July 
26, 1877. cee 


FIRST POINT. 


The defendants have failed to establish 
their first defense, viz., that the invention 
and improvements named in the patsnt of 
1880 had been in public use in the United 
States by the Boston Button Company for 
more than two years before complainants’ 
application for said patent. 


The burden of proof is on the defendants to estab- 
lish this defense by a clear preponderance of proof. 
W. & M. Manfg. Co. vs. Hirsch, 10 Biss., 
65 


Adams vs. Rathbone, 26 Fed. Rep., 262. 

Birdsall vs. McDonald, 1 B. & A., 165. 

McCormick vs. Seymour, 2 Blatchf., 256. 

Comstock vs. Sandusky Seat Co., 3 B. & A., 
188. 


And more particularly— 


I. 


The defendants, to sustain their defense, must prove "ead 
that the use of these machines was public. | | 
But the evidence shows that the use was continu- y, 
ously experimental (p. 23, Int. 48; p. 44, x-Int. 268 ; 
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p. 57, Ints. 7 and 8; p. 58, Int. 17), it being important to 
ascertuin how many parts could be improved and work 
harmoniously together to make a perfect machine ; 
and that complainants’ duties in the firm were mainly 
the improvement and development of the machines 
(p. 77, x-Int. 159), and that all these improvements were 
completed and attached to the machines in the factory 
of the complainants’ firm (p. 45, x-Int. 276; p. 61, 
x-Ints. 57-63) ; and that these machines were never 
used except in that factory. 

Some sales were indeed made of the product of these 
machines, but there is no proof as to their amount, and 
this production and sale was a necessary incident of 
the experimental trial. 

These facts show the use not to have been public. 


Elizabeth vs. Pavement Co., 97 U. 8., p. 
134. 

Jennings vs. Price, 15 Blatchf., 42. 

Sinclair vs. Backus, 5 Ban. & A., 81. 

Smith & Griggs Manfy. Co. vs. Sprague, 12 
Fed. Rep., 721. 


This last decision was, indeed, overruled by this 
Court as to all but ¢hree claims (123 U. S., 249), on the 
ground that the use of the devices covered by those 
other claims had been public. But there ar ‘hese 
marked distinctions between this case and that: (1) 
In the case at bar the improvements were important 
and successful (p. 12, Int. 8; p. 18, Int. 28; p. 57, Ints. 
10-12), while in the other case this Court held that 
they were not; (2) In the case at bar the experiments 
were continuous, and no long interval elapsed in which 
no improvement was added (p. 33, x-Int. 160), which 
this Court found was not the fact in the other case. — 


KI. 


To sustain this defense, the defendants must show 
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that the use was of the perfected machine; of the com- 
bined improvements as patented. 


° Draper vs. Wattles, 3 Ban. & A., 621. 
Craham vs. McCormick, 10 Biss., 42. 


And in fact the use of the machines without the im- 
provements, covered by claims 1 aad 5, was not such a 
use. 


rrr. 


Even if the public use of some improvements covered 
by the patent is established, that will not defeat the 
validity of claims 1 and 5, unless those specific improve- 
ments are proved to have beer in public use for two 
years before the application. | 
Smith & Griggs Manfg. Co. vs. Sprague, | 
123 U. S., 249. | 


But the complainant contends that certainly as to 
two improvements, viz., those referred to in claims 1 
and 5 of the patent (pp. 149-150) the defendants have 
utterly failed to establish this, and that, on the con- 
trary, the proof is strongly preponderating to the ef- 
fect that those improvements were not used until after 
July 26, 1877. | 

The Court below was not satisfied that there was any | 
clear preponderance of proof on this point in favor of | 
the defendants. The impression made by the evi- | 
dence on the mind of the Judge is thus stated in his | 

opinion “‘as to two' of them [the improvements men- | 
“tioned in claims 1 and 5] there is a serious dispute 
whether they were completed so early as to be for- 
feited ” (Opinion, p. 134). It is not apprehended that 
this appellate Court will reach any conclusion upon 
this question of fact more favorable for the defendants 
than that. But, as the question is open for discussion, 
the attention of this Court is called to the evidence 
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upon this controverted point of two years’ prior use, 
which is as follows : 

The complainant testifies that the mechan‘cal com- 
pletion of the machine occurred some time in 1878 (p. 
22). He describes the last improvements introduced, 
and gives dates as late as December, 1877, and Janu- 
ary, 1878 (pp. 22, 33, 48, 50). 

He is corroborated in this by his son George A. 
Wade, who was foreman of the Boston Button Com- 
pany for seventeen years (p. 56) and assisted to build 
machinery for the different branches of their business, 
and adjusted all these forty-eight machines, putting 
them into condition to run after they were built by 
Newell and Hough & Romney (p. 61), and who testifies 
that the last improvements were put on in latter part. 
of 1877 or 1878 (p. 58). 

And he is further corroborated by the defendant 
Metcalf, who had been in this business with the com- 
plainant since 1868 (p. 90), who must have known well 
all the incidents connected with these machines, and 
who is interested to push these dates back as far as 
possible. He testifies that the machines were “ com- 
pleted and ready for use by or before the close of 1878” 
(p. 93, Int. 37). 

And the Court will note here a circumstance of grave 
suspiciousness, viz., that near the close of the evidence, 
when the conflict as to dates had been sharply marked, 
the defendants produced as a witness their superin- 
tendent, Charles H. Haven, one of the chief machin- 
ists in their factory, who had been there since 1875, 
claiming equal authority over the machines with George 
A. Wade, and yet they carefully refrained from asking 
him any questions as to the dates when these improve- 
ments were placed on the machines (pp. 126-129). 

After such evidence from one of themselves, and 
their failure to question their own superintendent on 
‘the subject when actually under examination, it would 
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seem impossible for the defendants to contend for any 
earlier date than that sworn to by the complainant. 

The complainant is further corroborated by the testi- 
mony of Rufus P. Gray, who was in the employ of 
Hough & Romuey, and who testifies that the improved 
“ flexible levers” were made October 11, 1877, and the 
yielding frame December 3, 1877 (pp. 103-4). 

The complainant further testifies that some improve- 
ments were added in 1875, some in 1876, some 
during 1877, and some in 1878 (pp. 33, 48), 
and were constant, steady experiments (p. 44, 
Cross-Int. 268), und were attached to test and deter- 
mine their value as improvements, as experiments to 
determine their practical working (p. 23, Int. 48), and 
he states that his experiment ended in 1878 in the em- 
bodiment of all these improvements in practical form 
so that the machine was organized completely as de- 
scribed in the patent in suit (p. 22, Int. 43). That the 
entire combined improvements were put on the old al- 
tered machines first and not on the new ones, and the 
first machine that was perfected with the last of the 
improvements was after December 3, 1877 (p. 50, Int. 
317). | : 

And as Newell & Co. did not complete the delivery 
of their part of the thirty-four new machines before 
May 10, 1877 ; and as only one of the old altered ma- 
chines was delivered before that date, viz.,on April 
27th ; and only three more before July 27th, viz., on 
June 21st, leaving eight after that date to be repaired 
(p. 107); and as Hough & Romney’s parts had then 
to be incorporated with the parts of Newell & Co., and 
the remainder of the improvements had then to be put 
on, tried, and finally adjusted (p. 61); and as the whole 
ddmbined improvements were first put on to the old 
machines and not the new ones (p. 50), the general 
facts support the specific testimony of these witnesses 
that the completed improvements were not achieved till - 
the last of 1877 or 1878. 


~~ —f- 


il 


The main reliance of the defense is on the testimony 
of William McCleery. But, as to him, it is observed 
that he is one of the defendants, and strongly in- 
terested in the result; that he is not a mechanic (p. 69, 
Cross-Int. 74); that he is testifying in 1882 from mem- 
ory, without written memoranda as to the date of 
events that happened five or six years previously, and 
that he is contradicted by his partner and co-delendant 
Metcalf (p. 90). 

It is further to be observed that even he does not 
state a definite date when the machines were in opera- 
tion, but says that after the machines came from 
Newell & Co., the parts made by Leavitt & Co. and 
the Boston Button Co. had to be put on and adjusted, 
and that “some machines took considerable time in the 
adjustment, and others not. I could not state more 
definitely ” (p. 65, Int. 29). 

His utter unreliableness as to dates and facts at that 
remote period is shown by his testifying that “the im- 
provements or appliances under the later patent of Mr. 
Wade were put upon the twelve old machines prior to 
May 10, 1877” (p. 64, Int. 17), which is the most im- 
portant item of his testimony for the defense. But in 
this he is contradicted by W. W. Wade (p. 50, Int. 317) ; 
by George A. Wade (p. 58); by Henrie D. Stone, his 
own witness (p. 78, Int. 6) ; by Rufus P. Gray (pp. 103- 
4), Ints. 9, 15, 16); and by James S. Newell (p. 107, 
Int. 4); and he is not corroborated by a single witness. 
If McCleery is then mistaken or untrue in so impor- 
tant a statement, no reliance can be placed upon his 
testimony in any particular. 

Again, McCleery testifies (p. 70-1, Cross-Ints. 87 and 
88): “Iam sure that when the machines came from J. 8. 
Newell & Co.'s that it | the locking arrangement] was then 
as it is now.” And in this he is contradicted by his own 
witness and machinist, Lord (p. 89, Cross-Int. 45), as 


* well as by the above-mentioned witnesses. 


_ Again McCleery admits that he could not tell defi- 
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nitely when the orders for parts of these machines were 
filled, or which parts were made in the company’s fac- 
tory (p. 74, Cross-ints. 124, 125), and that he cannot 
tell whether all these patented devices were put on to 
one of the new machines or on to one of the old 
_ ones altered (p. 76, Cross-Int. 150); and yet he dares 
to testify that the one device wanting on one of the 
large Medford machines was supplied at Boston in the 
latter part of 1876 (p. 66, Int. 45), which would make 
it a perfected machine, wherein he is not only contra- 
dicted by all the above-mentioned witnesses, but also 
again by his own witness and machinist, Lord, who says 
({p. 88, Cross-Int. 34): “I don’t think there was any of 
the machines that ever had a// the appliances on.” And 
W. W. Wade testifies that many of the improvements 
covered by the patent of 1880 were not put on this ma- 
chine before it came to Boston (p. 109, Int. 1), and 
George A. Wade testifies (p. 60, Cross-Int. 39) that not 
one of the improvements was fully completed on either 
machine before they left Medford. | 

The misleading error in McCleery’s mind seems to | 
have been that he thought he could determine the date | 
of the device used, by the kind of button made (p. 66, 
Ints. 46, 47), while the fact is, all these kinds of but- 
tons had been made prior to 1869 (p. 112, Ints. 24, 
25), and McCleery so admits on cross-examination (p. 
73, Cross-Int. 113), and they are not dependent upon 
the patented devices, which only procure quicker and 
cheaper mauufacture of well-known buttons. And this 
gross error further illustrates the unreliable nature of 
McCleery’s testimony. 

The next witness for the defendants was Henrie D. 
Stone, and the only testimony he gave bearing on this 
isgue of time is, that he as foreman for Newell & Co., 
made a “ spring holder” or “ iron lever” like Exhibit Z, 
and applied it to the thirty-four new machines before 
they were finished and delivered to the firm, but is 
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not sure that he applied it to the old machines (pp. 
81, 82). 

Now this device is the “ flexible lever” in claim 1, 
which the complainant (p. 111, Int. 17), and his son 
say was not not completed till after October 11, 1877, 
as we have seen, and in which they are corroborated by 
the testimony of Rufus P. Gray (pp. 103-4, Ints. 15 
and 16), which shows that these levers, as finally per- 
fected, were made in the shop of Hough & Romney, 
and establishes the date by his memorandum-book, 
which he produced. 

The error in memory of this witness Stone, or his 
confusion as to facts which had occurred so long pre- 
viously, is further shown by the testimony of Lord, an- 
other of defendant's witnesses, who testifies that the 
machine that came first from Newell & Co., had “ the 
curved spring” (p. 8), Cross-Int. 45), while Stone tes- 
tifies that “the first ten machines he sent up had the 
straight spring” (p. 81, Cross-Ints. 30 and 31), and 
that he never made one with a curved spring (Cross- 
Int. 32). | 

Again, Stone admits that if he made the iron spring 
“ Exhibit Z” it would be extra work and would appear 
on their books (p. 82, Cross-Int. 43). While not only 
is there a total failure to prove any such charge, but 
his employer, Newell, testified that such of the spring 
holders as they made for the contract machines were 
made under the contaact and were not charged as extra 
work (p. 108, Int. 15). 

The complainant in his answers to Ints. 17 and 18, 
p. 111, explains the vhanges in devices, the use first of a 
curved spring, as Lord testifies, then of a straizht 
spring for twetty-four of which Newell charged Feb- 
ruary 2, 1877 (p. 107), and then the final perfected in- 
vention in October, 1877, in its present form of the 
flexible lever, and this explains the testimony of Stone 
by showing that he erroneously, although perhaps hon- 
estly, confused this flexible lever, which he has since seen 
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on the machines, with the spring holders somewhat 
similar, although different, which he had made. 
But conclusive proof of the error of Stone is fur- 
nished by the fact that the levers finally designed and 
now in use (Exhibit Z) would not go on to the machines 
made by Newell & Co., because not made by them, but 
by Hough & Romney, and with different tools (p. 112, 
o Ints. 22 and 23). 
These circumstances and the failure of the defend- 
ants to examine Newell on this subject even when 
produced by the complainant as a witness and the 
absence of any charge in Newell & Co.’s books, except 
as to the 24 (p. 107) and the charge on the books of 
Hough & Romney of October 11, 1877 (pp. 103-4), 
show that Newell & Co. never made the flexible levers 
covered by this patent. 
The next witness for the defendants is Albert Leavitt, 
who testifies that he made yielding block frames for 
the machines prior to November, 1876, identical with 
the model (p. 84) and referred to in the fifth claim of 
the patent. But he admits that no one but the 
complainant gave him orders for this work (p. 86, ; 
Cross-Int. 33) and the complainant explicitly con- | 
tradicts him (p. 114, Ints. 40-42). : 
Leavitt is also explicitly contradicted by Gray (p. 
103, Ints. 6-14) who was employed in the same shop, 
who personally made under Mr. Wade’s orders the | 
Jorst yielding frame that was made, December 3d, 1877, | 
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who establishes the date by his book which he pro- 
duced, and who knows and so testifies that no article 


of that kind had been made in that shop prior to this 
first one which he made on that date. 
Moreover, Leavitt does not produce any book con- f 


taining charges for this work; he relies merely on 
memory as to the precise nature of work done by him 
@six years previously, and it is manifest that Mr. 
Leavitt is mistaken in this particular, and that if he 
ever made anything of this character it was the old 
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rigid form which worked until the new device was 
designed and adopted. 

The next witness for defendants is Edward N. Lord, 
as to whom it is to be noticed that he was in their 
employ at the time he testified (p. 86, Int. 3). 

He testifies that he put on the device known as the 
yielding block frame and spring soon after he went into 
the. employ of the Button Company, “ within three or 
four months after I should say ” (p. 87, Ints. 10-12) and 
that he went into their employ in September, 1876 (p. 
86, Int. 2). But as he continued in their employ con- 
tinuously then until December, 1878 (Int. 3) and does 
not refer to any Look or contemporaneous incident to 
fix the date, there is nothing in this evidence to fix the 
date earlier than December, 1877, against the express 
testimony of the Wades and Gray and Metcalf. The 
witness does not even know who made this yielding 
block (Int. 11 and Cross-Int. 39) although he supposes 
(Int. 11) Mr. Leavitt made it, which looks as if the 
case had been talked up to this employee in the 
shape which the defendants wuuld wish to have him 
remember it. 

Azain the witness testifies that ho pat this frat into 
one of the old machines (p: 89, Cross-Int. 41). But 
none of the old ones had been altered prior to April 
27, 1877 (p. 107, Int. 7); and moreover the yielding 
blocks cannut be used without the feeding plates, which 
were not delivered until. January 3, 1878 (p. 114, Ints. 
37 and 38). 

The witness further testifies that he put the locking 
arrangement upon some machines, and that some had 


it on when they came from Newell & Co. (p. 87, Int. 


1t), and yet he admits that the first machines that 
came from Newell & Co. had the curved spring (p. 89, 
Cross-Int. 45), and that the. same springholder would 


-not do for both the old and new machines (p. 90, Cross- 


Int. 48); and even he does not fix any date for the 
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change tothe flexible lever ; he only says it was “ within 
a short time ” (Cross-Int. 46). 

He is contradicted by W. W. Wade (p. 113, Int. 31), 
and by George A. Wade, Gray and Metcalf, as above 
stated. | 

He was a mere workman under the employ of the 
Wades, and his mere memory as to dates after six years 
would be unreliable if he ventured to give them, but 
he does not even do that, and such expressions as 
“ within three or four months” or “within a short 
time” furnish no proof as to precise dates. What- 
ever blocks or springholders he put on before the latter 
part of 1877 were undoubtedly the old devices, and he 
is unable at this distant date to distinguish the exact 
period when the new devices were first substituted for 
them. 

The only other witness introduced by the defendants 
upon this issue of time is Henry B. Metcalf, one of the 
defendants, and his testimony is not at all in their 
favor, but very strong and decisive against them, for he 
names the close of 1878 as the date when the machines 
were perfected (p. 93, Int. 37). 

The foregoing is all the evidence for the defense on 
this issue. 


The complainant in reply gave additional testimony 
personally and introduced also Rufus P. Gray, who 
testified that he made the first yielding frame on De- 
cember 3d, 1877, and three more December 15, 1877, 
fixing the dates by his book, which he produced (p. 
103, Ints. 6-10), and that no similar article had been 
in that shop since it began business in 1875 before 
this was made (Ints. 13, 14), thereby refuting Leavitt's 
testimony ; and he also testified that it was: October 
11, 1877, that the work was done on the “ flexible lev- 
ers,” and fixes that date also by. his book (Ints. 15, 16). 
- This testimony exactly confirms that of the com- 
plainant, and the book entries verify the dates, while 
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the defendants do not produce any charges or book en- 
tries as to either “flexible levers” or “‘ yielding blocks,” 
the charge of Newell & Co, for 24 springholders, Feb- 
ruary 2, 1877, being evidently for the straight springs 
and not for the flexible levers (p. 111, Int. 18). 


Now, the claim of this patentee is not that all his 
devices entering into the combination of his machine 
were designed or applied within two years before his 
application. 

His purpose was to remedy certain defects of the 
machine of 1869, and to make a more effective and 
perfect machine. He admits that from 1875, and even 
before, he made several of the changes and improve- 
ments and tried them, and when the thirty-four new 
machines were built, these improvements, so far as 
then made, were constructed into them, and the twelve 
old machines were then altered to embrace them, and 
changes were made during this construction and altera- 
tion and afterwards (p. 33, Cross-Int. 160, and p. 58, 
Int. 17), and the machines were run in these several 
trial stages more or less successfully. 

But there were defects, and the machine for its presa- 
ent perfection required a good deal more of invention 
and change and trial after July 26, 1877; and months 
after this he does claim that the locking arrangement 
with “ flexible lever” was designed and applied, which 
was a change “of the very first importance, the very 
virtue of the machine” (p. 12, Int. 8); and thereafter 
the “ yielding tlock” was devised, an ingenious and val- 
uable device in the combination (p. 18, Int, 28, and p. 
57, Ints. 10-12), and there is no contradictory evidence 
as to the value and importance of these two devices, 

And then finally all these devices and improvements 
were put together and applied and tested till the ma- 


.chine was found reliable and satisfactory in all its com- 


plicated and delicate working ; and then without un- 
reasonable delay he applied for his patent. And he 
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does not claim that in the matter of strictly new de- 
vices there were more than the two last mentioned 
within two years of his application. But ne does 
claim that these two were devised and tried, and the 
combination finally completed far within the two years. 

And on the evidence he submits that he did not 
have or use his perfected machine mvure than two 
years before his application. 


SECOND POINT. 


The defendants have failed to establish 
their second defense, viz., that the defend- 
ants still have the right to use these forty- 
eight machines, because they were con- . 
structed by the firm of which the com. | 
plainant, together with them, wasa mem- 
ber, and at the expense of said firm, prior 
to the complainant's application for a pat- 
ent—although that firm has been dis- 
solved. , 


The discussion of this defense requires three lines of 
investigation : 


(1) Whether the defendants have such a right under : 
§ 4899 of the Revised Statutes. | 
' 


(2) Whether the defendants, after dissolution of the 
firm, retain such a right by reason of their former ) 


partnership. OAs 


(3) Whether their rights as partners were enlarged 
by the agreement of dissolution. 
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It is not understood that any claim is made on be- 
half of the defendants to any interest in the patent 
itself. But if such a claim were made it would be 
clearly untenable. 

Hapgood vs. Hewitt, 119 U. S., 227. 

McWilliams Co, vs. Blundell, 11 Fed. Rep., 
419. 

Burr vs. De la Vergne, 102 N. Y., 415. 


A. 


The R. S., § 4899, is as follows : “ Every person who 
‘‘ purchases of the inventor or discoverer, or with his 
“ knowledge and consent constructs any newly-invented 
“or discovered machine or other patentable article 
“ prior to the application by the inventor or discoverer 
‘* for a patent, or who sells or uses one so constructed, 
“ shall have the right to use and vend to others to be 
“ used the specific thing so made or purchased without 
“ liability therefor.” 

Now, it is to be observed that this section only gives. 
protection to “the person” who purchases the machine 
from the inventor, or who constructs it with his knowl- 
edge and consent prior to his application for a patent, 
and to his vendee of such machine. 

The fundamental error that pervades the argument 
of the defendants’ counsel! is in its statement that “ the 
machines were constructed and used by the defendants.” 
They were not. They were constructed and used by a 
firm of which the defendants were two out of its three 
members, and the Judge below also was under a mis- 
apprehension when he wrote : “ The section in question 
describes in unmistakable language a complete and 
“ perpetual release of the specific articles from the 
monopoly.” 

The section does not purport to act in rem any fur- 
ther than to give a license to the “ person” therein de- 
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scribed, and to his vendee to use and to vend the ma- 
chine. 

McOlurg vs. Kingsland, 1 How., 202, which is the 
leading case in this Court on this ‘subject, holds that 
the person “ mentioned in the section was on the same 
footing as if he had had from the inventor a special 
license to use his invention.” 

And that case was so interpreted by this Court in 
Andrews vs. Hovey, 124 U. S., 703. In this latter case 
the Court examines all the cases under Section / of the 
Act of 1839, which is similar to this section of the Rev. 
Stat., and thus states the purport of the section (at p. 
702): ‘ The first clause of § 7 of the Act of 1839 relates 
“ to the particular right of a particular defendant to 
“ use a particular machine, manufacture or composition 
‘* of matter after the grant of the patent, and notwith- 
“* standing its grant.” 

And the Court holds (at pp. 706-8) that a surrepti- 
tious obtaining of a machine would not protect its use, 
thus establishing that no inherent exemption is attached 
to the machine, but only that a license is granted to its 
proper owner. The doctrine that the protection given 
to “the person” under this section is that of an tm- 
plied license, seems to be clearly established. 


Kendall vs. Winsor, 21 How., 322. 

Bloomer vs. Millinger, 1 Wall., 340. 

Black vs. Hubbard, 3 Ban. & A., 39. 

Am. Tube Works vs. Bridgew. Irun Co., 26 
Fed. Rep., 334. 

Chabot vs. Buttonhole Co., 6 Fish., 71. 

Herman vs. Herman, 29 Fed. Rep., 92. 


But “the person,” and the only person wo in the 
present case would be protected by this section is ‘‘ the 
firm ” which constructed the machines. All the aver- 
ments of the answer, and also the claim in the contract 
of dissolution, are based upon money expended by 
“the firm” for these patented improvements, use of 
them by “the firm” and. membership in “ the firm.” 
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There is no pretense of any other or individual right. 
Now this firm no longer exists, but has been dissolved, 
and t'vo members of the old firm are no more “ the 
firm” than any mere stranger would be, except for the 
mere purpose of winding it up. 

Or, examining the rights of the defendants as “li- 
censees ” under the doctrine of the above cited cases, 
it is clear that the license was only to “ the firm” and 
not personally to its individual members, “ to use these 
machines, and to vend them to others to be used ;” for 
“ the firm ” is “ the person,” and these rights “to use 
and to vend” are the only rights given by the statute, 
or that can be properly inferred from the acts of the 
parties. 

Curran vs. Craig, 22 Fed. Rep., 101. 

Montross vs. Mabie, 30 Fed. Rep., 237. 

Brooks vs. Byam, ? Story, 525. 

Con. Fruit Jar Co. vs. Whitney, 1 B. & A., 
356, and cases above cited. 


Therefore, the defendants, to derive any protection 
from this Section 4899, must establish either that as 
members of the firm they two have cil the rights after 
dissolution, which the whole firm previously had, or 
that the firm has sold to them these machines and the 
right to use them. And the failure of the defendants 
to establish either ground of defense will be examined 
under the next two points. 

In examining this defense it must be borne in mind 
that if this patent had been for a process there might 
have been force in a claim of a license to use such 
“ process,” but when, as in this case, the patent is for 
‘‘a machine ” the implied license is only to “use and 
vend the specific machines.” This distinction is clearly 
stated in the following cases : 

Keller vs. Stolzenbach, 20 Fed. Bep., 49. 
Brickill vs. The Mayor, 7 Fed. Rep., 479. 


Magoun vs. N. E. Glass Co.,3 B. & A., 114. 
Wilkens vs. Spofferd, 3 B. & A., 274. 
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And the Court below recognizes this to be the law 
(p. 135, lines 16-23). 


B. 


The defendants, being only two out of three mem- 
bers of the firm, cannot claim the right to continue to 
use this partnership property as their own, after the 
dissolution of the firm. 

For, on dissolution of a partnership no ownership in 


its property vests in the individual members except for 


the purpose of winding up the concern by selling the 
property and distributing the surplus after payment of 
debts, and none of the partners can continue to use the 
partnership property except for that purpose, nor can 
he have it, or any part of it, divided in specie. 

Lindley on Part., pp. 554 and 587 (star pag- 


ing). 
Schouler on Pers. Prop., Vol. 1, §§ 189 and 
193. 
Bell vs. Morrison, 1 Pet., 351. 
Rogers vs. Batcheler, 12 Pet., 221. 


In U. S. vs. Hack, 8 Pet., 275, this Court says: 

“ It is a rule too well settled now to be questioned, 
“ that the interest of each partner in the partnership 
“ property is his share in the surplus after the partner- 
“ ship debts are paid.” 

And in Bank vs. Carrolton R. R., 11 Wall., 628 : 

“The property or effects of a partnership belong to 
the firm, and noé to the partners.” 

Locke vs. Lane & Bodley Co., 35 Fed. Rep., 289, 
holds that even if a firm had a right to use an invention 
made by one of their employees and patented, this 
right would not pass to a corporation organized by the 
survivors (two having died), although the surviving 
partners assigned to it all the property and assets of 
the firm. : 


Pe ——s = 
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Curran vs. Craig, 22 Fed. Rep., 101, holds that the 
implied license to a firm by its employee to use kilns or 
dryhouses involving a patent right, does not pass to the 
receiver of the firm. 

And the Court below does not appear to have stated 
the rule of law correctly when it says (p. 135): “It is 
admitted that these machines were the property of the 
firm. It follows that all the members of the firm have 
an equal proportionate right in them.” 

On the contrary, the rule is that each member has 
not any proportionate interest in a particular machine, 
but merely a proportionate interest in the proceeds of 
its sale among the other assets of the firm. 

When this firm was dissolved therefore the defend- 
ants’ right to use these machines ceased, and they had 
no authority to continue their use, but only to sell 
them and to account for the proceeds, which is a very 
different and much more restricted right. If sucha 
sale had been made they might have become purchas- 
ers, as also might the complainant.. But no such sale 
by the firm was ever made, and therefore no question 
arises as to what right the vendee of the firm would ac- 
quire. And the only remaining question is whether 
under the agreement of dissolution the defendants ac- 
quired the right themselves to use these machines. 
And this is the sole ground of right in the defendants 
set up in their answer (p. 8, lines 8-16). 


Cc. 


The agreement of dissolution did not give to the de- 
fendants any right to use these machines (p. 55). 

This agreement provides—First, that the firm com- 
posed of the defendants and the complainant shall be 
this day (October 30, 1880) dissolved. Second, the 
complainant in consideration of $12,000 sells and con- 
veys to the defendants “all his interest in the prop- 
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erty and assets of every name and nature of said firm,” 
with the following reservation (p. 55) : 

* And whereas, certain machines, forty-eight in num- 
ber, with a certain improvement thereon, manufactured 
by said firm, have been and are now in use by said firm, 
and the said Metcalf and McCleery claim the right as 
members of said firm by virtue of the manufacture and 
use by said firm, of said machines, with said tmprove- 
ments, to continue such use, and the said Wade reserves 
the right to deny such claim. 

Therefore, nothing in this sale and conveyance shall 
operate as an assent on the part of said Wade to use 
said improvements upon said machines, or as granting 
any rights for such use other than said Metcalf and 
McCleery now have, whatever they may be, and nothing 
in this reservation shall be construed to lessen or impair 
any rights which the said Metcalf and McCleery may 
have to such use.” 
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The mere sale of an article by the patentee does not 
necessarily carry with it the license to use, unless such 
sale is unqualified. 

Porter Needle Co. vs. Nat. Needle Co., 17 
Fed. Rep., 536. 

The use of the article purchased may be restricted 
or withheld to any extent that the parties to the sale 
may agree, and the only question is, what is the con- 
tract. ; 
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Rubber Co. vs. Goodyear, 9 Wall., 788. | 
_ Mitchell vs. Hawley, 16 Wall, 544. 
= Fruit Jar Co. vs. Whitney, 1 B. & A.,: ' 
Wicke vs. Kleicknecht, 1 B. & A., 608. : 
Searle vs. Bouton, 20 Blatchf., 426, 429. 
Gibbs vs. Hoefner, 22 Blatchf.,. 36. 


In construing this agreement of dissolution it must 
be read as an entirety, with the reservation clause as 


a part of and qualifying the granting clause, and it must 
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also be construed in connection with the circumstances 
that gave rise to it, viz., the controversy between the 
parties (Iron & Nail Factory vs. Corning, 14 How., 216), 
This controversy is recited in the agreement to be “a 
claim” by Metcalf and McCleery, “ as members of said 
firm,” ‘‘ by virtue of the manufacture and use of said 
machines with said improvements by said firm,” “ to 
continue such use,” and a denial by Wade of “ such 
claim.” 

What coniinuing use is here the subject of contro- 
versy? Manifestly not a use while the firm existed, 
but: one after its dissolution. 7 

For there was no controversy as to the right of Met- 
calf and McCleery to use these machines while the 
firm existed. There had uever been any denial by 
Wade of the right of the defendants while his part- 
ners to use these machines. He had assented to it for 
many years. 

But, in the same agreement which declares “ the firm 
is this day dissolved,” and among the items of arrange- 
ment for the dissolution, appears the claim of Metcalf 
and McCleery “ to continue the use of these forty-eight. 
machines,” und the denial of “such claim” by Wade. 
And that is the controversy. 

Then follows the provision that, ‘“ Therefore, nothing 
in this sale and conveyance shall operate as an assent 
on the part of Wade or as granting any rights for such 
use other than said Metcalf and McCleery now have, 
whatever they may be.” The only rights they had 
were to use them while partners. They had no right 
to continue to use them personally after the firm was 
dissolved. And this proviso expressly prevents their 
acquiring any right under this agreement on the basis 
of either “ assent” or “ grant.” 

The Court held in Hapgood vs. Hewitt, 119 U. 8., p. 
234, ‘“‘as to any implied license to the assignor (mean- 
ing personal), it could not pass to the assignee.” 

And it surely was not in the contemplation of the 
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parties that the defendants should acquire any new or 
enlarged right tv use those machines by the agreement, 
because (1) they expressly agree that they will not ; 
(2) the defendants based their claim to the continuing 
use exclusively upon the manufacture and use of the 
machines by “ the firm,” no¢ upon their purchase of the 
machines. 

This contract provides as strongly as language can 
that the defendants should not acquire by means of 
their purchase of the interest of Wade in these ma- 
chines, nor by any other item of this agreement, any 
greater or other rights to use these machines than if 
such sale or agreement had never been made—. e., the 
defendants agreed to stand simply upon their right, as 
two out of three members of the dissolved firm, to con- 
tinue the unrestricted use of these machines. 

The parties virtually agreed that the defendants 
took no right to continue to use the improvements ap- 
plied tothe machines if it was in Wade's power to 
withhold that right at the dissolution of the firm. He 
certainly had such power under the decisions in Hap- 
good vs. Hewit; Burr vs. De la Vergne, 102 N. Y., 415, 
and the other cases above cited. He has exercised 
this power, and in the agreement denied the claim of 
the defendants, and refused to do any act, by sale or 
agreement, that could enlarge their right. The sale 
itself, made and accepted with this reservation, was no 
grant or license. 

Yet the defendants now seek to put upon this agree- 
ment the monstrous construction, that, although they 
agreed, and all the parties to it agreed, that it should 
not enlarge their right, still that, in spite thereof, it 
does enlarge it, and does grant to them aright that 
otherwise they would not have! 

The opinion of the Court below states that the com- 
plainant’s “ reservation of an exclusive right in an im- 
portant part of the machines was useless and void 
* * * by reason of his being only a part owner he 
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could not have this exclusive right” (p. 135, at foot). 
But the defendants did not own two-thirds or three- 
quarters of these machines (see Point B of Brief, supra); 
all they owned was the right to their proportion of the 
surplus of the proceeds of the firm’s assets after its 
debts were paid. Moreover, the complainant did have 
an exclusive right to his patent, except so far as he had 
by implication licensed the firm to construct and use 
and vend these machines. And the opinion does not 
cite any authority or legal principle that would restrict 
these partners from agreeing that if the individual 
rights of two ceased at dissolution, then that the sale or 
agreement should not extend those rights. 

The opinion proceeds to state: “ Indeed, I under- 
stand the contract of dissolution to agree that if the 
defendants, while remaining members of the firm, might 
use the improvements, they should have the right to 
continue the use notwithstanding the dissolution. The 
question left open was whether they ever had any such 
right. The plaintiff admitted in that contract, very 
properly, as I think, that whatever right the firm had 
would survive to the defendants.” 

The Court seems in this to have wholly misconceived 
the terms and tbe purport of the contract of dissolu- . 
tion. It is difficult to comprehend how it could have 
drawn such inferences from this agreement. Even the 
brief of the defendants’ counsel did not venture to sug- 
gest such a construction of it. 

That contract surely did noé agree that if the defend- 
ants had the right to use as members of the firm, they 
should have the right to continue notwithstanding the 
dissolution. This was expressly denied and refused by 
Wade. 

No such question was left open as “ whether they 
ever had any such right,” for no such question was 
éver raised, Wade always admitting that while mem- 
bers of the firm they had such right. 

No admission by Wade can be found in the agree- 
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ment “ that whatever right the firm had would survive 
to the defendants.” But he explicitly denied such 
claim when made by them. And the Court below has 
fallen into the error of holding that the complainant 
conceded and admitted that very point which he made 
the basis of his controversy, and so stated in the agree- 
ment. 

There can be no doubt that the parties had a right 
to insert such a reservation as was contained in this 
contract. They could make any agreement which did 
not conflict with public policy, as this did not; and 
especially regarding any right to use under a license 
which this is, as above shown (p. 22 of Brief). 

The mere fact that $12,000 was paid by the defend- 
ants does not enlarge the terms of the agreement, nor 
restrict the reservation, for there is no evidence to 
show what the price might have been without the 
reservation, possibly $50,000 or $100,000. 

And as it seems, then, to be clear that the defend- 
ants, merely as partners, had no right to demand an 
interest in the patent, or to continue the use of the 
machines after dissolution, and that no enlargement of 
their right was given by the agreement of dissolution, 
but was expressly withheld ; it necessarily results that 
the defendants have not, in any way, acquired by this 
instrument any right to use these improvements upon 
the forty-eight machines. 


But it is to be observed that the agreement of dis- 
solution further provided that as to two prior patents, 
therein specifically named, each party shonld have the 
right to manufacture and use machines constructed 
thereunder, and the evidence shows that the machines 
complained of, or some of them, were originally con- 
structed under one of those prior patents; so that it 
would be possible for the defendants now to remove 
from all the machines the specific improvements pat- 
ented in the later patent here in suit, and retaining 
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the features covered by the prior patent, to make them 
still usefully operative machines, although not eso 
efficient as they now are with the latter improvements 
added. 

The practical question is, therefore, whether the de- 
fendants must content themselves with their rights 
under the two prior patents of 1869, in which they 
have a definitely assigned interest, or whether they 
may also so far as these forty-eight machines are con- 
cerned enjoy the benefits of the improvements secured 
by the later patent of 1880, here in suit. 

The defendants now claim the whole benefit, for all 
time, in what the complainant only conceded a partial 
benefit for a limited time. 

The complainant used the strongest possible 
language to terminate the license when the partner- 
ship was dissolved. To sustain their defense the 
defendants must satisfy the Court that, as matter of 
law, one partner cannot by agreement with his 
copartners terminate or restrict a license, and resume 
the exclusive control of a patent of which he is the 
sole owner. 


THIRD POINT. 


On behalf of the complainant it is, 
therefore, submitted that the defendants 
ought upon the dissolution of the firm to 
have removed the patented improvements, 
and to have reduced the machines to the 
condition provided for in the earlier 


‘patents of 1869, or that at the least they 


should have removed all such improve- 
ments as are covered by claims 1 and 5 of 
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Geo. F. Betts, 


Counsel for Appellant. 
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the patent of 1880; and that by reason of 


_ their persistence in using thefy improve- 


ments, secured by the later patent of 1880 
here in suit, they ought to be adjudged 
infringers upon the rights of the complain- 
ant, and to account to him for profitjand 
damages, and to be enjoined, as prayed in 
the bill of complaint; and that the decree 
of the Court below should be reversed 
with costs. 
Gero. F. Betts, 
Counsel for Appellant. 
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naibth No. 163. 
: WILLIAM W. WaApDeE 
; Ss] 1 
= = | Henry B. MetoatF AND WILLIAM McCLEEry. 
empty 
i ey) 


This is a suit in equity, in which the plaintiff seeks to re- 


: strain the defendants from infringing his rights in Letters 
a 2 Patent of the United States, No. 228,233, issued to the 
weeoe e plaintiff June 1, 1880, for improvements in a machine for 
= ts making covered buttons. The case was heard upon the bill, 


answer, replication, and testimony, by the Circuit Court for 
the District of Massachusetts, by which a decree was made 
dismissing the bill with costs. The opinion of the Court 
(LoweLL, J.) may be found on page 134 of the Record, and 
is also reported in 

Wade v. Metcalf, 16 Fed. Rep. 130. 


From this decree the plaintiff has appealed to this Court. 
The complaint is that the defendants, without the plain- 
tiffs consent, are, and since October 30, 1880, have been, 
using forty-eight button machines, which in their construc- 
tion embody the improvements covered by the plaintiff's 
patent. 


The defence is : 
First. The plaintiff's patent is void because the invention 
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covered by it had been in public use more than two years 
before the application for the patent. 

Second. The defendants have a right under United States 
Revised Statutes, section 4899, to use the forty-eight ma- 
chines in question, because they were constructed and used 
by them with the plaintiffs knowledge and consent before 
his application for a patent. 

Third. That at the time these improvements were in- 
vented by the plaintiff he and the defendants were co-partners, 
. and as these forty-eight machines with the patented improve- 
‘ments were built. by the firm, all the members of the firm 
had an equal right in them; and as the plaintiff at the time 
of dissolution released all his interest in the assets, these 
specific machines with the right to use them passed to the 
defendants. 


The history of the machines, and the relations of the 
parties, as it appears from the evidence, are as follows : — 


In 1868 the plaintiff and the defendant Metcalf were 
associated together with certain other persons as stockhold- 
ers in the Boston Button Company, a corporation organized 
under the laws of Massachusetts for the business of manu- 
facturing and selling buttons. The corporation was dis- 
solved about. the end of the year 1868, and a partnership was 
formed for the purpose of carrying on the business, consist- 
ing of the plaintiff, Wade, the defendant Metcalf, and three 
other persons whose interests were subsequently acquired by 
the defendant Metcalf, so that in January, 1875, the part- 
nership consisted of Wade and Metcalf alone, under the 
style of the Boston Button Company. The defendant Mc- 
Cleery, in January, 1875, purchased a portion of the re- 
spective interests of the plaintiff and the defendant Metcalf, 
and from 1875 until October 30, 1880, the partnership con- 


ip. 
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sisted of the three parties to this suit, Metcalf owning a 
half interest, and Wade and McCleery one quarter each. 

The old partnership which succeeded the corporation in 
1868 had twelve button-making machines, and in 1869, 
Letters Patent were issued to the defendant Wade covering 
these twelve machines. 


Wade, p. 10, int. 5. 


An interest in this old patent was assigned to the defend- 
ants, and no claim is made by the plaintiff in respect to it. 

The plaintiff’s part in the business was to improve and 
develop the machinery: for this he received a salary of 
fifteen hundred dollars above his interests in the profits. 


Wade, p. 44, int. 272. 
McCleery, p. 66, int. 33. 
Metcalf, p. 92, int. 26. 


The defendant McCleery had also a salary of fifteen hun- 
dred dollars for general superintendence ofthe business, and 
the defendant Metcalf a salary of three hundred dollars for 
lending occasional assistance in financial matters. 


McCleery, p. 66, int. 44. 


Above these respective salaries, each partner had his in- 
terest in the profits, viz., Metcalf one half, McCleery and 
Wade one quarter each. The firm bad its factory first at 
Winchester; then at Medford, and in February, 1876, moved 


to Boston. 
McCleery, p. 63, int. 5. 


While at Medford, two new button machines were built 
by the firm larger than the twelve old ones covered by the 
patent of 1869, having certain improved devices, the inven- 
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tion of the plaintiff, attached to them, and after the removal 
to Boston in 1876, thirty-four more large machines were 
built, and the twelve old ones were altered over, making in 
all forty-eight machines owned by the firm, and which are 
the machines which form the subject of the present suit. 


Metcalf, p. 91, ints. 15-24. 
Wade, p. 33, int. 161. 
Wade, p. 34, ints. 164, 165. 
McCleery, p. 64, ints. 138-19. 


The patent in suit covers seven different claims for im- 
provements on the original machine covered by the patent 
of 1869, invented by the plaintiff during the continuance of 
the partnership. 

At the time of the dissolution of the firm, which took 
place October 30, 1880, some of these improvements had 
been applied to all the forty-eight machines owned by the 
partnership, and others, which consisted of adjustable and 
interchangeable appliances, only used when certain kinds of 
buttons were being made, had been applied to only some of 


them. : 
Wade, p. 34, ints. 166-173. 


McCleery, p. 66, int. 41. 


These improvements were made by the plaintiff while a ‘ 


partner with the defendants, receiving a special salary above 
his interest in the profits for developing and improving the 


machinery. 
Wade, p. 44, int. 272. 


» McUleery, p. 66, int. 33. 
McCleery, pp. 76, 77, ints. 155-164. 
Metcalf, p. 92, int. 26. 
McCleery, p. 130, int. 11. 
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The expense of making them was borne by the firm, and 
they were applied to the firm’s machines, and worked for 
the firm’s benefit, with the plaintiff’s consent. 


Wade, p. 23, ints. 48-50. 


July 26, 1879, the plaintiff, without the knowledge of his 
co-partners, filed his application for a patent on these im- 
proved devices, and on that applieation the patent in suit 
was granted. The first the defendants knew of the patent was 
nearly a year after the application had been made, and just 
before the patent was issued. 


McCleery, p. 66, ints. 34-38. 
Metcalf, p. 92, ints. 27-30. 


Soon after came the dissolution by the agreement of Octo- 
ber 30, 1880, set forth on page 55, containing the following 
provisions : — 

* Second. The said William W. Wade, in consideration 
of the payment to him of the sum of twelve thousand dollars 
by the said Metcalf and McCleery, receipt of which is hereby 
acknowledged, hereby sells and conveys to the said Metcalf 
and McCleery all his interest in the property and assets, of 
every name and nature, of said firm of the Boston Button 
Company, together with the good-will of the same, with 
authority to use his name, if necessary, in the premises, 
saving him harmless from all cost in the same. 

“And whereas certain machines, forty-eight in number, 


’ with a certain improvement thereon, manufactured by said 


firm, have been and are now in use by said firm, and the 
said Metealf and McCleery claim the right as members of 
said firm, by virtue of the manufacture and use by said firm 


_ of said machines with said improvements, to continue such 
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use, and the said Wade reserves the right to deny such - 


claim : 

“Therefore nothing in this sale and conveyance shall op- 
erate as an assent on the part of said Wade to the right to 
use said improvements on said machines, or as granting any 
rights for such use other than said Metcalf and McCleery 
now have, whatever they may be ; and nothing in this reser- 
vation shall be construed to lessen or impair any rights 
which the said Metcalf and McCleery may have to such 


use.” 


“Exhibit Dissolution Contract,” Record, p. 55. 


‘After the dissolution, the defendants, Metcalf and Mc- 
Cleery, continued as co-partners to manufacture buttons and 
to use the forty-eight machines, with the improvements upon 
them, and on December 3, 1880, this bill was filed. 


I. 


The Letters Patent No. 228,233 are invalid, because the 
invention and improvements therein named have been in pub- 
lic use more than two years before the application. 


It appears from the testimony, and is, we understand, ad- 
mitted by the plaintiff, that the greater part of the improve- 
ments were in use by the firm more than two years before 
the application for the patent ; but it is claimed by the plain- 
tiff that two of them were not so used until within two years 
before the application, and that the prior use without these 
two last devices was not a public use in the sense of the 
statute, but was an experimental use, and, provided that he 
can show that these two last devices were not used more than 
two years before his application, his patent is valid for the 
improvements used before, as well as those used within the 


- i. 
Ma 


7 


two years. In reply tothis claim of the plaintiff, we shall 
show, first, that all the improvements were applied to some 
of the forty-eight machines more than two years before the 
application, and that the patent is therefore totally void ; 
and, secondly, that even if the plaintiff were right in his 
contention that two of the improvements were not invented 
or used until less than two years before the application for 
the patent, the patent is void as to all except those two im- 
provements last used. 

The forty-eight machines now used by the defendants, a 
acquired by them at the dissolution of the partnership “a 
the plaintiff, are built under the design made by the plain- 
tiff prior to 1868, and for which he obtained his patent of 
1869, rights in which were afterwards assigned to the de- 
fendants, save that in certain particulars the arrangement of 
the mechanism has been altered or appliances added for the 
purpose of making the machine work with more accuracy, 
with less liability to breakage, and produce certain kinds of 
buttons that could not be made as profitably without them. 

The machine is a complicated piece of mechanism, but its 
general features can be readily understood by reference to 
the model and the specifications of the patent. 


Record, p. 140. 


It is constructed of iron, and consists of a circular move- 
able plate resting upon a table, with two uprights. running 
up through the table, and sustaining two pistons, which are 
furnished with dies, and co-operate with bed dies in the cir- 
cular plate to form the buttons. 

Figure 1 of the plate opposite page 140 is a general view 
of the machine. A is the table, B and B’ are the two up- 


Tights, E and E’ are the two pistons, A’ is the circular plate, 


which is also shown in fig. 2. 
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The circular plate contains twelve bed dies placed in a 
circle at equal distances apart, near the periphery of the 
plate, as shown in fig. 2. Of these dies, each alternate one 
is alike for making the upper part or front of the button, 
and the others are alike for making the back of the button. 

It is operated by a shaft under the table, which revolves 
the circular plate and raises and lowers the two pistons, 
bringing them to bear upon the dies in the plate. 

A simple covered button, such as is worn on a man’s coat, 
is formed of a cloth or silk front, which covers a circular 
piece of metal and is united to the back, which is formed of 
a circular piece of metal with a hole in it, through which 
projects a piece of canvas, which forms the shank by which 
the button is sewed on to the coat ; pacetetenss the two parts 
is a pasteboard filling. 

These various parts of the button are cut of the proper 
form and size by other machines, the office of this machine 
being merely to unite them into the finished button. 

To make a button on the machine, the canvas and the 
metal back are placed in one of the dies marked a’, and as 
the plate revolves this is brought under piston E’, — the left- 
hand piston of fig. 1,— which descends and punches the 
canvas through the hole in the metallic back. As the plate 
revolves, and before the die a’, in whith the back has thus 
been formed, comes under piston E, the right-hand piston 
of fig. 1, the covering and metal forming the front of the 
button are placed in the die a’, next to a', in which the 
back has been formed, and ahead of it in the revolution of 
the plate from left to right; so that a’, containing the front 
parts of the button, comes under piston E first. This piston 
descends, and, putting the parts forming the front together, 
lifts them from off the die a*, and holds them suspended 
until a' comes along in the revolytion of the plate, when 


= 
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piston E again descends, carrying the front of the button 
down upon the back of the button in a’, and, uniting the 
two, leaving the finished button upon die a', when the piston 
reascends. The pasteboard filling is put upon the back in 
die a' after die a’ has been under piston E’, and before it 
comes under piston E. 

These general features of the machine were covered by 
the old patent of 1869. 

The new patent of 1880, now in suit, consists of various 
improvements upon this machine, which make it more effec- 
tive and economical, but without them it is still a practical 
working machine, and was used as such by the plaintiff for 
many years before these improvements were invented. 

They are seven in number. 


Claim 1: 

“The combination of the detent or pawl d, upright shaft 
d‘*, lever d’, flexible lever d', vibrating plate 5', provided 
with projection 5* and depression 5’, link c, sliding bar c’, 
pitman c’, strap c*, and compound eccentric c’c*.” 

The plaintiff describes this device in answer to interroga- 
tories 6 to 13. 


Deposition of Wade, pp. 11-13. 


As the pistons descend and engage with the dies in the 
revolving plate, the plate comes to a momentary rest, and 
the purpose of this device is to insure its coming to rest in 
exactly the right place so that the pistons will descend upon 
the centre of the dies. To effect this, notches are cut at 
regular intervals in the outer circumference of the plate, and 
the piece of iron called the detent is brought to bear upon 
the plate and engage with the notches in succession, and at 
the proper time holds the plate fast while the pistons are 
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engaged with the dies in the plate, releasing it when the 
pistons ascend. 

It is admitted that when the thirty-six new and larger 
machines were built they had all the parts comprised in 
claim 1 of the patent, with one exception, 7.e., the flexible 
lever d', and all of these were built before May 10, 1877. 


Stone, p. 78, int 5. 
Stone, p. 79, ints. 10-13. 
McCleery, p. 70, int. 85. 


The patent is clearly void as to all these parts of the 
claim. 

Before the flexible lever d' was adopted there was used in 
its place at one time a straight, and at another time a curved, 
spring attached rigidly to that portion of the lever d* (fig. 
31) where the flexible lever d’ is now applied, and extend- 
ing to the lug 5‘ on the vibrating plate 5', and when by the 
motion of the vibrating plate the lug 5* was brought against 
the spring the spring would be thrown out and would move 
the detent against the plate A’ and into the notch. If any 
obstruction happened to be in the way owing to the notch 
getting filled with dirt or other obstacle, the pressure upon 
the straight or curved spring would he likely to break it, 
and the new device of a jointed lever with the spiral spring 
d’ saves this breakage, as this spiral spring is sufficiently 
firm to throw the detent d into the notch if all is clear, and 
sufficiently yielding to give way without breaking in case 
there is any obstruction to the free entry of the detent into 
the notch. The machine is a successfully operating machine 
with the rigidly attached spring, and was so used by the 
firm before the invention of the flexible lever and more than 
two years before the application for the patent. By the 
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attachment of the flexible lever. d' it is less liable to get out 


of order. 
Specification, p. 144, last paragraph. 


The evidence as to when this flexible lever was first used 
is conflicting. The date of the application for the patent is 
July 26, 1879, so that the question for discussion is whether 
it was first used before or after July 26, 1877. The plain- 
tiff sets the date when it was first used as October 11, 1877. 


Int. 17. Henry D. Stone has testified that he, as foreman 
for Newell & Co., made the jointed or flexible lever arrange- 
ment, called by him spring holders: have you any reply ? 

Ans. He is entirely mistaken in relation to that; the 
flexible lever or spring holder was not made even as an ex- 
periment until August or September, 1877; it was made by 
myself, and I put it on and adjusted it, worked it for a time, 
and then became satisfied it was the best thing yet made, 
and ordered some more from Hough & Rumney. They 
were built and delivered to us on October 11, 1877, as 
shown by their books. 


Wade, p. 111, int. 17. 
Wade, p. 113, int. 31, to the same effect. 


One Gray, a man in the employ of Hough & Rumney, 
testifies as follows : — 


Int. 15. Will you turn in your memorandum book to 
October 11, 1877, and see if anything is charged to the 
Boston Button Company, and if so what as work done in 


the shop? 
Ans. I have a charge here of forty-one and a half hours’ 


labor on levers, set-screws, wire, and steel. 

Int. 16. Will you examine that article marked “ Ex- 
hibit Z,” and state whether the levers charged were like the 
exhibit shown you? : 

Ans. They were like it. 


Gray, p. 103, int. 15, 16. 
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This testimony of Gray’s was given on November 13, 
1882, five years after the date of the entry. 

This is substantially all the evidence of the plaintiff tend- 
ing to show when this flexible lever was first introduced. 

Wade nowhere pretends to have any means of fixing the 
date of the invention of this contrivance, apart from this 
entry in Hough & Rumney’s book: “Forty-one and one half 
hours’ labor on levers, set-screws, wire, and steel.” 

Now practically all the machinist work that was done for 
the .firm from 1875 to the time of dissolution, save such 
things as they could do in their own factory, were done 
either by the firm of James S. Newell & Co. or the firm of 
A. Leavitt & Co., and its successors, Hough & Rumney. 


Wade, p. 49, int. 302. 

G. A. Wade, p. 60, ints. 50-53. 
A. Leavitt, p. 83, ints. 2, 3. 

A. Leavitt, p. 84, ints. 4-8. 
Gray, p. 102, ints. 2-5. 


Besides these 48 button-covering machines they had other 
machinery for preparing the parts of the buttons. 


Wade, p. 44, int. 272. 


So that the amount of work done by these firms of machin- 
ists for the Boston Button Company must have been very 
considerable, and when, five years after, an entry of such a 
general nature as that above quoted is made, a man in the 
shop is produced who testifies just what kind of a lever was 
made and charged for by that entry, his testimony is to be 
received with great caution, especially when it appears that 
at the time the evidence was taken the firm of Hough & 
Rumney was interested in business with the plaintiff. 


Wade, p. 40, int. 233. 
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The evidence of the defendants, on the other hand, that 
this flexible lever was used by the firm before July 26, 1877, 
is full and clear. 

As we have already explained, all the machines, with the 
exception of the twelve old ones built prior to 1869, were 
built with the improved arrangement for rotating and lock- 
ing the die-plate, in all respects as described in claim 1 of 
the patent in suit, except the flexible lever d', in place of 
which there was used a spring rigidly attached to the off- 
set d*. 


Two of the new machines had been made at Medford 
before the removal to Boston in February, 1876. 


McCleery, p. 64, ints. 13-16. 


And thirty-four others were made by J. S. Newell & Co., 
and delivered in instalments, as follows : — 


1876. September 11 
1876. September 25 
1876. October 16 ! ; ‘ : . ; 
1876. December 12 ; ‘ : ; ‘ at ee 
MOTt.. Mak SS ce eS: eee 
1877. May 10 ee ‘ ‘ ; P 6 


Stone, p. 78, int. 5. 
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After the thirty-four new machines were done, the twelve 
old ones were altered over and had the new devices put 


upon them. 
Stone, p. 78, ints. 6, 7. 


Stone, the foreman of Newell’s machine shop, testifies that 
those o: the new machines delivered before December 21, 
1876, had the lever with the straight spring (Exhibit X), 
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and during the construction of the later ones on or about 
December 21, 1876, the first flexible lever d', or spring holder, 
as he calls it (Exhibit Z), was introduded and applied. 


Cross-Int. 30. Will you look at what is called the lever, 
and which is marked by the commissioner “ Exhibit X, W. 
W.,” and state whether that was the lever that you made 
and applied to those thirty-four machines and the altered 
ones, or whether the lever which you did make, instead of 
having the bent or curved brass spring, as shown in this 
exhibit, had a straight spring in lieu of the curved one? 

Ans. My recollection is that I started to build these levers 
with a straight spring for the thirty-four machines, but was 
ordered to stop and substitute another one, but it was not 
‘the one with the curved spring. 

Saba 31. On your best recollection, did not thore 
machines go up to the button factory with that straight 
spring lever? 

Ans. Ten of them did, and we changed them up there. 

Cross-Int. 32. Have you any recollection of making or 
applying the lever with the curved spring just exhibited ? 

Ans. No, sir, I never made a lever with a curved sprin 

Cross-Int. 33. If, as you say, you altered the lever at th 
factory, what alteration did you make, or to what? 

Ans. I substituted a lever similar to one marked ad’, d’, 
d’, d°. 

‘Cross-Int. 34. Will you look at the iron casting marked 
“Exhibit Z, W.W.,” and say whether that is the one to 
which you refer ? 

Ans. Yes, sir, that is the one, though the first one I 
made was of brass; though the iron one was subsequently 
adopted. 

Cross-Int. 35. Can you tell how much of that was origi- 
nally of brass? 

Ans. According to my recollection, it was only to try 
the experiment, and the piece marked d' in the model was 
the only part in brass. 

Cross-Int. 36. Will you state when you first received the 
pattern and obtained the casting for the iron lever just pro- 
duced ? 

Ans. Somewhere near December 21, 1876. 


tn ea 
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Cross-Int. 37. Now stute whether you applied that iron 
lever to all the thirty-four new machines; and, if so, when 
did you apply it to them all? 

Ans. During the building of the second and third lots, 
those belonging to those lots were applied, and also to those 
already delivered; men were sent up there for that, and 
applied at their shops. 

Cross-Int. 38. Will you also state when, if at all, you ap- 
plied that~iron lever to the twelve old machines which you 
altered over, as you say? 

Ans. It would be likely to be applied while we were re- 
pairing and altering over those machines. I can’t tell the 
exact date. I could get it by referring to the books. 

Cross-Int. 39. If it shall appear that the charge for mak- 
ing those iron levers appears on the books of your firm as 
made in October, 1877, would that entry control your mem- 
ory as to time? 

Ans. I don’t think it would, for I don’t think that charge 
can be there, according to my recollection, unless it be some 
special lot that was made. : 

Cross-Int. 40. Are you sure that your firm or you made 
those iron levers exhibited at all? 

Ans. I am sure they were made in our shop by the firm 
I work for. 

Cross-Int. 41. If so, how will the entry be made? What 
sort of charge will it be? 

Ans. I gave them the name of spring holders; probably 
the charge will be to the Boston Button Company of ‘twelve 
spring holders, or whatever number they may be. 

Cross-Int. 42. Would not the phrase “spring holder” ap- 
ply equally well to Exhibit X or a straight spring lever? 

Ans. I should say it might -possibly be called a spring 
holder, but at the same time I shouldn’t have made any sep- 
arate entry of this on our books, because the straight spring 
was part of our contract. 

Cross-Int. 43. But if you made the iron spring marked 
“ Exhibit Z,” that would be extra work and would appear? 

Ans. Yes, sir. 

Cross-Int. 44. Do you feel sure that you applied that iron 


‘spring to all the new and altered machines that went through 


your shop? 
Ana. I feel pretty sure it was applied to all the new ma- 
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chines ; as to the old ones, I am not so sure; but in making 
changes I should have been likely to have done it. 


Stone, p. 81, cross-ints. 30-44. 


J.S. Newell testifies that twenty-four spring holders were 
completed February 2, 1877, and are so entered on his books, 
and that twelve of them were charged to the Boston Button 
Company on February 6, 1877: 


Int. 8. Will you turn to your books of February §, 1877, 
and see if you find a charge to the Boston Button Company 
for levers or spring holders? 

Ans. I find an entry of twenty-four spring holders com- 
pleted February 2, 1877, twelve of which were placed on 
machines which we made by contract, twelve of which were 
charged to the Boston Button Company on February 6, 1877. 

Int. 9. Are we to understand that you made and deliv- 
ered on this date of February 2, 1877, twenty-four levers or 
springyholders ? 

Ans. Ny, sir. B 

Int. 10. How many did you make and deliver at that time ? 

Ans. We completed twenty-four, twelve of which were 
placed on the machines which we made by contract, and 
twelve of which were charged to the Boston Button Com- 
pany on February 6, 1877. 

Int. 11. Do you mean to say that the levers or spri 
holders that you put on to the twelve machines that h 
been made by contract, as you say, were the same as those 
you completed and delivered at this date of February 2, 
1887? | 

Ans. I do. 

Int. 12. Do you mean to say that the whole twenty-four 
spring holders that you made first and last for the Boston 
Button Company were of the same kind or character, or did 
you make twelve of one kind under your contract, and then 
make twenty-four of another kind, twelve of which were 
substituted for the first twelve? 

Ans. I mean to say that the twenty-four spring holders 
referred to were all alike, and twelve of them were used 
upon the machines we had made or were making, and, when 
made, twelve were delivered to the Boston Button Company. 
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Int. 18. Will you say that the twelve spring holders 
made for the first twelve machines delivered by you were 
the same in kind as the twenty-four now referred to? 

Ans. I cannot say. 

Int. 14. If you had made twelve, and charged for them 
under your contract price, would you charge for twelve dif- 
ferent ones without any allowance if the old ones were re- 
turned to you? 

[ Objected to as incompetent. | 

Ans. I do not know. 

Int. 15. If you made twenty-four, and delivered them 
February 2, why do you charge for only twelve? 

Ans. Because twelve of them were used on machines 
made by contract, as stated. 

Int. 16. If you made and —— for twelve, under your 
contract, and they, had been delivered, why do you now 
make twenty-four ? 

Ans. I do not make them now. I charge for them now 
as completed. The labor was commenced on previous year 
on the twenty-four; they were carried forward as one lot. 
The final work on twelve was completed as they were 
needed ; on the remaining twelve, on this February 2, 1877. 

Int. 17. Are not your charges for twelve machines en- 
tered in full as you delivered the machines? 

Ans. They are. 


Newell, p. 107, ints. 8-17. 


Edward N. Lord, a machinist in the employ of the Boston 
Button Company, applied these flexible levers d' or spring 
holders to the machines first received from Newell & Co., 
which were originally fitted with the spring Exhibit X, and 
he corroborates Newell and Stone, that the change was made © 
while Newell & Co. were building and delivering the ma- 
chines; that is, prior to May 10, 1877. 

Int. 18. Please state whether the locking arrangement 
used in the various machines of the Boston Button Company 
is the same as that upon that model. 


Ans. It is. 
Int. 14. Did you put the locking arrangement upon all of 
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the machines, or did some of them have it on when they 
came from J. S. Newell & Co.? 

Ans. I put it on some of them; some had it on when 
they came from J. S. Newell & Co. 


Lord, p. 87, ints. 13, 14. 


Cross-Int. 43. Have you any recollection of any experi- 
ments or other form of locking arrangement other than the 
one as shown you? 

Ans. Yes, sir. 

Cross-Int. 44. Whether the first form that you recollect 


- was like “Exhibit X,” shown you, but with a straight 


spring ? | 

Ans. I have seen them with a straight spring and a curved 
one; don’t know which I saw first. 

Cross-Int. 45. Can you tell which form of spring was on 


‘the machine that first came from Newell & Co. ? 


Ans. The curved spring. 

Cross-Int. 46. How long were the machines run, or any 
of them, with the curved spring? 

Ans. Right off. Within a short time we changed to the 
form mow on the model. 

Cross-Int. 47. Can you tell whether that change was first 
applied to the new or the altered old machines? 

Ans. On the new machines, I think. 


Lord, p. 89, cross-ints. 43—47. 


Assuming that Gray’s evidence that the charge in Hough 
& Rumney’s book of “Forty-one and one half hours’ labor 
on levers, set-screws, wire, and steel, on October 11, 1877,” 
was for these flexible levers, and not for some other work, 
it might well be that the levers made by Hough & Rumney 
were for use on the twelve old machines which were altered 
over by Newell & Co. after the new ones were completed. 


Stone, p. 78, int. 6. 


This would explain the testimony given by the plaintiff, 


mem 
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that the levers made by Hough & Rumney would not go on 
tu the arbors which had been made by Newell & Co. 


Wade, p.’112, int. 22. 


Claim 2: 

“The compound partible die, which is applied to piston 
E, for the purpose of making more efficiently compound or 
fancy buttons, viz., those of which the front is composed of 
different pieces of silk, instead of one piece as in the simple 
button like those used for men’s coats.” . 

The only evidence as to the time when this was used is in 
the evidence of the plaintiff on pages 32, 33, and 47, and in 
the evidence of the defendant McCleery, on pages 64, 71, 
72, and 73. | 

The plaintiff testifies that he does not think this die was 
on the machines while the firm was at Medford. 


Wade, p. 47, ints. 288, 289. 


That is to say, not on the machines before February, 1876 ; 
but he does not state when it was put on, and does not state 
whether it was put on before or after July 26, 1877, viz., 
two years before the application for the patent. 

On the other hand, McCleery testifies positively that this 
kind of die was used in 1876, and prior to January, 1876, 
and that in May and June, 1876, they made buttons with 
this die, and had large orders for them. 

McCleery, p. 70, ints. 81, 82; pp. 72, 73, ints. 109- 
112. , 


There is nothing in the evidence to contradict this evidence 
of McCleery. , 
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Claim 3: 


This is called the sleeve-stripping device, an arrangement 
shown in fig. 63, and being the parts marked ¢, 7’, 7’, 7°, ¢*, 
i’, ¢,° and was used to raise the outer part of the die or die 
sleeve attached to piston E, before the inner part of the die 
was raised, as otherwise when buttons with thick edges were 
made they would be apt to be left clinging to the die at- 
tached to piston E instead of being left in the bed die a’ 
when completed. : 

The plaintiff admits that this contrivance was used by the 
firm prior to the removal from Medford, viz., prior to 
February, 1876, more than three years before the applica- 
tion for the patent. 

Wade, p. 47, int. 290. 


McCleery, p. 67, int. 49. 
Stone, p. 80, int. 27. 


Also eas 


Claim 4: 

Sliding feeding-plates, so called. This device is only used 
for making certain kinds of buttons, i.e., those with a can- 
vas or cloth back instead of the metallic back. There was 
not a complete set of forty-eight of them, one for each 
machine, but a few were made adjustable and interchange- 
able so that they could be applied to any one of the forty- 
eight machines while that kind of a button was being made. 


Wade, p. 34, ints. 168-170.. 
Specification, p. 148. 


In making buttons of this kind the pasteboard filling bas 
to be united with the back of the button by the descent of 
piston E’, and it is necessary that this filling should be held 
exactly over the centre of bed die a' while piston E’ de- 
scends. The old means of doing this was by putting the 


-~ 
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filling in a ring which was placed by hand over the bed die 
a' before the descent of the piston. If the rings were not 
put on exactly right, more or less damage would be caused 
to the machine. . The present device is designed to feed this 
filling to the dies automatically, and is shown in figs. 3, 18, 
and 19, and is described in the evidence of the plaintiff. 


Wade, p. 17, ints. 25, 26, and in the specification, - 
pp. 146, 148. 


The parts are marked q, m, m', and o. 

It consists of a circular plate, g, of the same size as the 
revolving plate A’ (fig. 2) already described. In this plate 
q are cut holes corresponding to the dies a' and a’ in the 
plate A’. Upon this plate g are placed radially about the 
centre, six sliding. plates, m, each containing a hole in its 
outer end, and fitted with a spring so that in their natural 
position the plates are drawn close to the centre and away 
from the holes in the plate gq. 

When this contrivance is to be used it is put on the ma- 
chine over the plate A’, with which it revolves, so that the 
outer ends of the six sliding plates come against the dies a' 
which co-operate with piston E’ to make the back of the 
button. In the hole at the ends of each sliding plate is 
placed the pasteboard filling. On the piston E’ (see fig. 4) 
is a roller, p, which, as the piston descends, comes in con- 
tact with the lever n, which is attached to the upright B’ ; 
by the pressure of the roller as the piston descends the 
upper part of lever n is driven out and the lower end in- 
wards towards the die. As this lower end swings in, it 
engages with a pin, m’', in the sliding plate (see figs. 18 and 
19), causing the plate to move far enough to carry the hole 


containing the pasteboard filling exactly under the piston ; 


by the descent of the piston the filling is driven through the 
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plate into the bed die, and when the piston reascends, the 
lever n is released and swings outward, and the sliding plate, 
by means of a spring underneath it, returns to its place 
away from the die. 


It is clear from the evidence that these plates were used. 


at Medford upon the smaller machines more than three 
years before the application for the patent. They were 
afterwards applied to the larger machines, but’ no difference 
in form or construction is pointed out between these plates 
as applied to the larger and the smaller machines. The 
plaintiff's own testimony is clear that they were so used, 


Wade, p. 47, ints. 287, 291, 


and there is no testimony that they were not. 

McCleery testifies (p. 71, ans. to cross-int. 94) that these 
were used before the firm left Medford, which was in Feb- 
ruary, 1876, and that automatic feeding plates were enumer- 
ated in certain inventories of the property of the firm made 
in 1873 and 1874, and that the feeding plates mentioned in 
the inventories were the same as those described in this claim 
of the patent in suit. 

McCleery, p. 67, int. 49. 


Leavitt testifies that he made plates of this kind, and this 
must have been before November, 1886, because he then left 


the business. 
Leavitt, p. 84, ints. 4—6. 


Claim 5: 

This is called the yielding block and frame, and is used in 
connection with the lever n, which works the sliding plates 
m, and is attached to the lever n to prevent breakage in 
case of any obstruction to the free movement of the sliding 
plates. 
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It is shown in fig. 4, and marked n' and n’, and is described 
by the plaintiff. 


Wade, p. 18, int. 28. 


Before the yielding block was invented, the lever n was 
attached directly to the upright B’. In the event of any 
obstruction preventing the sliding plate from moving forward, 
the lever n would break. To prevent such accidents, the 
lever n is now attached to a block, n', enclosed in a frame 
which is fastened to the upright B’, and this block n' is held 
in position by the spiral spring n*. This spring is sufficiently 
strong to hold the block steady and enable the lever n to 
move the sliding plate m under ordinary circumstances, but 
if there is any obstruction in the way of the plate, the block 
n' and the lever n will yield against the spring in the frame 
as the roller p descends, and the lower end will not be driven 
inwards towards the die. 

This yielding block, frame, and spring is claimed by the 
plaintiff to have been the last invented of the improvements 
covered by the patent in suit, and that it was not made until 
December 3, 1877, and that he knows this because that is 
the date charged in the books of the firm that made them. 
Without this entry he has no means of fixing the date. 

Cross-Int. 160. Have you any means of stating when those 
improvements were added to the two machines? 

Ans. I should have to ask which two machines. [ Coun- 
sel states he refers to the two at Medford.| Every machine 
that was built prior to leaving Medford was altered in some 
way after we went to Boston, so that not a machine remains 
to-day as when we left Medford. I can only say a large por- 
tion of the machines were built after going to Boston; the 
old machines which were built prior were altered over to 


correspond to the newer or later ones. [ Question repeated. | 
I can say that certain improvements were added sometime 


during 1875, some during 1876, and some during 1877, 


and some during 1878. I have no means, except from rec- 
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plate into the bed die, and when the piston reascends, the 
iever n is released and swings outward, and the sliding plate, 
by means of a spring underneath it, returns to its place 
away from the die. , 

It is clear from the evidence that these plates were used 
at Medford upon the smaller machines more than three 
years before the application for the patent. They were 
afterwards applied to the larger machines, but no difference 
in form or construction is pointed out between these plates 
as applied to the larger and the smaller machines. The 
plaintiff's own testimony is clear that they were so used, 


Wade, p. 47, ints. 287, 291, 


and there is no testimony that they were not. 


McCleery testifies (p. 71, ans. to cross-int. 94) that these 


were used before the firm left Medford, which was in Feb- 
ruary, 1876, and that automatic feeding plates were enumer- 
ated in certain inventories of the property of the firm made 
in 1873 and 1874, and that the feeding plates mentioned in 
the inventories were the same as those described in this claim 
of the patent in suit. 

McCleery, p. 67, int. 49. 


Leavitt testifies that he made plates of this kind, and this 
must have been before November, 1886, because he then left 


the business. 
* Leavitt, p. 84, ints. 4-6. 


Claim 5: 

This is called the yielding block and frame, and is used in 
connection with the lever n, which works the sliding plates 
m, and is attached to the lever n to prevent breakage in 
case of any obstruction to the free movement of the sliding 
plates. | 
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It is shown in fig. 4, and marked n' and n’, and is described 
by the plaintiff. 


Wade, p. 18, int. 28. 


Before the yielding block was invented, the lever n was 
attached directly to the upright B’. In the event of any 
obstruction preventing the sliding plate from moving forward, 
the lever n would break. To prevent such accidents, the 
lever n is now attached to a block, n', enclosed in a frame 
which is fastened to the upright B’, and this block n' is held 
in position by the spiral spring n*. This spring is sufficiently 
strong to hold the block steady and enable the lever n to 
move the sliding plate m under ordinary circumstances, but 
if there is any obstruction in the way of the plate, the block 
n' and the lever n will yield against the spring in the frame 
as the roller p descends, and the lower end will not be driven 
inwards towards the die. 

This yielding block, frame, and spring is claimed by the 
plaintiff to have been the last invented of the improvements 
covered by the patent in suit, and that it was not made until 
December 3, 1877, an- that he knows this because that is 
the date charged in the books of the firm that made them. 
Without this entry he has no means of fixing the date. 

Cross-Int. 160. Have you any means of stating when those 
improvements were added to the two machines? 

Ans. I should have to ask which two machines. [ Coun- 
sel states he refers to the two at Medford.| Every machine 
that was built prior to leaving Medford was altered in some 
way after we went to Boston, so that not a machine remains 
to-day as when we left Medford. I can only say a large por- 
tion of the machines were built after going to Boston; the 
old machines which were built prior were altered over to 


correspond to the newer or later ones. [ Question repeated. | 
I can say that certain improvements were added sometime 


during 1875, some during 1876, and some during 1877, 


and some during 1878. I have no means, except from rec- 
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ollection, as to the entire lot of those improvements, but have 
the fheans of knowing as to some of them, and can state about 
the time. The flexible lever, so designated there, the first per- 
fected one that was put on, was put on after October 11, 1877, 
the yielding block, swinging lever, spring, and frame, was 
put on after December 3, 1877. I know this, because they 
were made outside the factory, and are charges on the books 
of the concern that built them; these charges were October 
11 and December 3, and they were put on some time after 
that by us, can’t tell whether two weeks or two months, but 
as soon as our mechanics could be spared from their regular 
work to put them on to the machines. The other improve- 
ments which I speak of I have no data other than from rec- 
ollection. 

Cross-Int. 161. No data other than recollection? Have 
you any recollection? If so, give it. 

Ans. My recollection is, we moved into Boston, December, 


' 1875, — that is, the fall and winter of 1875-6. The leases, 


&c., will show. It was after we went into Boston that I 
built the later machines, — I think thirty-four. These were 
not all built at once, but built in small lots. My recollection 
is that the first lot built was six; that these were built part 
by one firm, and part by another, brought to our factory and 
finished in our factory, and, as these machines were finished, 
changes and alterations were made. I cannot say when the 
first lot was delivered ; that is a matter of record on our 
books and the books of the builder, the date of which I have 
not ; it was some timé in the summer of 1876; it might have 
been early, but cannot fix the date of their delivery, which 
was at different times ; the machines were all finished in our 
shop, and none of them out of it. 


Wade, p. 33, cross-int. 160-161. 
The plaintiff's son, George A. Wade, who was employed 
under his father, is equally vague and uncertain as to dates : 


Int. 14. When was what is called here a yielding block 
and frame and spring, which forms this combination, first 
attached to a machine or the machines, and where were the 
machines when this was applied in its perfect state? 

Ans. I answered that once before, I believe. I think it 


‘and state, if you can, who made it, and when? 
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was in the latter part of 1877 or first of 1878. It was some- 
where about that time. I can’t state positive. 


G. A. Wade, p. 58, int. 14. 


In order to back up the plaintiff in bis statement that these 
yielding blocks were first made December 3, 1877, there 
was called as a witness Rufus N. Gray, who testified that he 
cut the grooves in a yielding block frame on December 3, 
1877, for Mr. Wade, who brought a frame into the shop of 
Hough & Runney on that day for that purpose. On cross- 
examination, he was asked, — 

Cross-Int. 46. Will you please give the exact entry in 
your book relating to this hour’s work, and all of it? 

Ans. “The Boston Button Company, one hour’s milling.” 

Cross-Int. 47. Now is there anything in that entry that 
enables you, or would enable anybody, to state that that 
work was bestowed on that yielding block frame? 


Ans. There is no special mark here in the entry to show 
the kind of work done. 


Gray, p. 106, ints. 46, 47. 


So it appears that the plaintiff’s case rests upon the date 
of a charge of “one hour’s milling,” in the books of a con- 
cern that was doing work for the machines of the Boston 
Button Company right along, as explained in discussing the 
evidence of this same witness, Gray, given five years later, 
by whose evidence it was also sought to fix the date of the 
flexible lever d' of claim 1. (See page of this brief.) 

The evidence of the defendants as to the date when the 
yielding block and frame and spring were first used, is as 
follows : — 7 


McCleery testifies as follows : — 


Cross-Int. 116. Referring now to the model, will you 
look at what we call the frame that holds the yielding block, 
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Ans. I believe Mr. Leavitt made it, some time in the 
Jatter part of 1876. 

Cross-Ini. 117. What connection, if any, had the Leavitt 
referred to with the firm of Hough & Rumney? 

Ans. He managed their machine shop, and, I believe, 
had an interest in their business; or, rather, he managed 
the machine shop of J. Leavitt & Co., and Hough & Rum- 
ney had an interest in it; afterwards, J. Leavitt went out 
and left them there. 


McCleery, p. 73, cross-ints. 116, 117. 


Leavitt, the machinist who was succeeded by Hough & 
Rumney in November, 1876, testifies as follows : — 


Int. 2. Whether or not, at any time, you did any work 
for the Boston Button Company, making button-covering 
machines, or parts of machines, for them; and if so, when 
and where? 

Ans. I made parts of button-covering machines for them 
at 138 Congress street, Boston, in 1875 and 1876. 

Int. 3. Please state the name of your concern at that time. 

Ans. A. Leavitt & Co. 

Int. 4. Will you please to examine the model of the 
button-covering machine now shown you, and state what 
parts of the same you made? 

Ans. I made the top circular plate, and the standards 
and shells and springs of the same, the automatic feedin 
plate, the yielding block frame. I think that was all 
made; I may have made other parts, but I don’t recollect. 

Int. 5. Can you state when you made these parts? 

Ans. They were made during those two years; most of it, 
I think, in 1876. I worked at different times, whenever 
Mr. Wade ordered the work. 

Int. 6. Can you name a date before which all this work 
was done by you? 

Ans. It was all done before November, 1876. 

Int. 7. What enables you to fix that? 

' . Ans. That’s the time I left the business. 


Cross Examination by Baxter E. Perry, Esq., of Counsel 
for Complainant. 


Cross-Int. 8. You say that you left the business Novem- 


nd 


27 


ber, 1876: to whom did you leave it, or who succeeded you 
in the business of your firm? 

Ans. I left it to the parties who were interested with me, 
Messrs. Hough and Rumney. 


Leavitt, pp. 83, 84, ints. 2-8. 


Cross-Int. 20. Have you any recollection as to the num- 
ber of standards, shells, and springs you say you made? 

Ans. I could not give you the number, but I know I 
made quite a large number of these shells and springs. 


Leavitt, p. 85, ints. 20, 21. 


Cross-Int. 26. Will you swear that the frame or frames 
you made were identical with the model frame shown you? 
Ans. I do, in every particular. 


Leavitt, p. 85, int. 26. 


Lord, the machinist, employed at the factory of the Button 
Company, testifies as follows : — 


Int. 2. When did you first go into the employment of the 
Boston Button Company ? 
Ans, In September, 1876. 


Lord, p. 86, int. 2. 


Int. 10. Whether you put on the device known as the 
yielding block frame and spring? 

Ans. Yes, sir. 

Int. 11. Do you know who made it? 

Ans. I don’t know, but I supposed Mr. Leavitt made it. 

Int. 12. When did you do this? 

Ans. Soon after I went there, within three or four months, 
I should say. 

Lord, p. 87, ints. 10-12. 


Cross-Int. 37. Will you state the exact time when you 
ever put on the frame, yielding block, and spring, on to one 
of those machines ? 

Ans. Within three or four months from the time I went 
there to work. 
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Cross-Int. 38. Could it have been earlier than May of 


1877? 
Ans. Yes, sir. 
Cross-Int. 39. Do you know who made those parts? 


Ans. No, sir. 
Cross-Int. 40. They were not made in your shop? 


Ans. No, sir. 

Cross-Int. 41. Will you swear whether you put it on to 
one of the new machines or to one altered over first ? 

Ans. It was one of the old ones, I think; whether it had 


been altered then or not I could not tell. 
Cross-Int. 42. Have you any recollection of any experi- 
ments or other form of yielding block and frame other than 


the ones as shown you in the model? 


Ans. No, sir. 
Lord, p. 89, ints. 37-42. 


Leavitt’s testimony can be relied on, for as to the date he 
cannot be mistaken, as he left the business in November, 
1876; neither can he be mistaken as to whether he made a 
machine of this peculiar description. It may be true that 
one or more of these yielding blocks, frames, and springs 
were made later by Gray; and it is possible, though not 
probable, that the entry, “December 3, 1877, one hour’s 
milling,” may be for a yielding block and frame; but this 
does not show that it was the first of the kind made. 
Gray testifies that there is a charge for “three covering 
plates,” that is, the automatic feeding plates, on January 4, 


1878. | 
Gray, p. 104, int. 17. 


The plaintiffs might as well claim that this was evidence 
showing that this was the first time covering plates were 
made. As we have already explained, the firm did not have 
a complete set of 48 of these sliding plates and swinging 
levers, with the yielding block and frame, as they were only 
used when cloth-backed buttons were made. 


/ 
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“The swinging lever, yielding block, and frame were only 
applied to work with these feeding plates; could be used 
with any machines with the same ease as the feeding plate.” 


Wade, p. 34, last part of answer to cross-int. 168. 


It may have been, therefore, that Gray made yielding 
blocks and frames to go with feeding plates made at or 
about the same time; but this is not at all inconsistent with 
Leavitt's testimony that he had made the same article over 
a year before. 

Gray, it is true, also testifies that none were made in the 
shop before December 3, 1877 ( Gray, p. 103, int. 13) ; but 
when Leavitt, the master of the shop, who left the business 
in November, 1876, testifies that they were made by him, the 
testimony of Gray, one of his journeymen, that it was not 
made until after Leavitt left, cannot have very much weight. 
In fact, all Gray’s evidence amounts to is, that this ma- 
chinery was not made in the shop, so far as he knew, before 
Leavitt left, and does not really contradict Leavitt, since it 
is perfectly possible that they might have been made in the 
shop without Gray’s knowledge, as seven or eight different 
men were employed there. 


Gray, p. 103 int. 11. 


Claim 6: 


“ The oscillating chock for alternately holding and seco. 
the spindle g of the piston E.” 

The spindle g is a rod surrounded by a spiral spring work- 
ing inside of piston E. The die at the bottom of piston E 
is composed of several parts, one of which is attached to 
spindle g, and, in the progress of making the button, it is 


necessary that this part of the die attached to spindle g 


should at one time present an unyielding pressure upon the 
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bed dies in the revolving plate A’, and at another time 
should yield to the pressure of the bed dies. 

The spindle g, piston E, and the oscillating chock are 
shown in figs. 5, 7, 9, and the manner in which spindle g is 
enclosed in piston E, and the die attached at the lower end, 
is shown in figs. 14, 15, 16, and 17, and is described in the 


record. 
Specification, p. 143. 


Wade, p. 20, ints. 37-41. 


Near the upper part of piston E is cut a mortise, and the 
spindle g extends through the piston up to this mortise. In 
this mortice is hung the oscillating chock, which by means 

, of an arbor, e, and a ratchet wheel, e’, is alternately swung 
over the end of the spindle g, preventing it from ascending 
into the mortise when the lower end comes in contact with 
one bed die and away from the spindle g, allowing it to rise 
into the mortise when the lower end comes in contact with 
another bed die. 

Before the introduction of this oscillating chock, the same 
result was accomplished by a cylinder with notches into 
which the upper end of spindle g was received when it was 
necessary to be released. But, the cylinder not having the 
free play of the oscillating chock, if any dirt or obstruction 
prevented the spindle g from descending at the proper time, 
something would have to break. In the present device, if 
the spindle g does not descend, the only result is that the 
chock does not swing over it, and no breakage occurs. 


Wade, pp. 20, 21, int. 41. 
Wate gdmits that this oscillating chock was used by the 
firm at Medford, i.e., before February, 1876. 
Wade, p. 47, cross-int. 293. 
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And McCleery testifies that it was on the machine sent 
to J. S. Newell & Co. for a pattern for the thirty-four 
new machines built between September, 1876, and May, 


1877. : 
McCleery, p. 71, ints. 92, 93. 


We do not understand that it is contended by the plaintiff 
that this was not used by the firm more than two years 
before the application. 


Claim 7: 

Device for operating the centre piece h of the compound 
partible die. 

The compound partible die affixed to the bottom of piston 
E is shown in figs. 14, 15, 16, and 17. When this die is 
used there are at the bottom of piston E three different parts 
moving independently, viz., the inner piece A surrounded 
by two concentric cylinders, F and J. To work the centre 
piece A, there is attached to an arm, /', running out through 
slots cut in F and J. To the end of this arm h' is attached 
a bar, h*, shown in fig. 5, which runs up until it meets a 
cam, h* (shown in fig. 8), on the end of arbor e, the revolu- 
tion of this cam playing upon the end of the bar h’, which 
is affixed to the upright B by a spring, A’, alternately 
causes this bar to raise and descend, and this motion is 
transmitted to the centre piece h by the arm h'. 

This device is used only to work the compound partible 
die, which is used only for making compound or fancy 


buttons. 
Wade, p. 21, int. 42. 


As to the time when this was first used, the plaintiff testi- 
fies as follows : — 


id 
i 
: 
| 
‘ 
( 
; 
’ 
t] 
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4 


32 


Cross-Int. 295. Was the device for operating the centre 
piece of the compound die covered by your last patent used 
upon the machines at Medford, or any of them? 

Ans. I could not say whether the present device was 
substituted for the old one just before or just after we left 
Medford. 


Wade, p. 47, int. 295. 

As the firm left Medford in February, 1876, it is clear 
that this device was used more than two years before the 
application for the patent, which was July 26, 1879. 

We therefore submit that the patent in suit is void as to 
all its claims, because every one of the improvements covered 
by it was made, attached to some of the machines, and used 
by the firm more than two years before the application for 


‘the patent. 


The plaintiff admits, we understand, that all of the im- 
provements covered by the patent in suit were used by the 
firm more than two years before his application, with the 
exception of that portion of claim 1 called the flexible lever 
and marked d', and the yielding block, frame, and spring n 
and n' of claim 5. These two he claims were not invented 
until October and December of 1877, and without these 
improvements the machine was imperfect and its prior use 
experimental only. We think that we have shown that 
these two improvements as well as the others were applied 
and used more than two years before the application ; but 
were the facts as the plaintiff claims them, ¢.e., that the 
flexible lever and the yielding block, frame, and spring were 
not invented until less than two years before the application, 
the result would be that the patent would be valid as to 
those two devices, and void as to all the rest. 

The use of the machine prior to the invention of the flexi- 


ble lever and the yielding block, frame, and spring had been 


in no sense experimental. 


¢ 
% 
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Ever since 1868, and before that, the plaintiff and those 
from time to time associated with him had been engaged in 
the business of making and selling buttons on these machines. 
From time to time the plaintiff invented and applied the 


different improvements covered by his patent in suit to them. 


Without these improvements every kind of button could be 
made upon the machines that can be made with them. 


Int. 24. Can the state or progress of your invention be 
determined by the kinds of buttons made, as testified to by 
McCleery ? and if not, state why. 

Ans. It cannot; they give no indication of the progress 
of this invention, other than hetween my old machine and 
my new; that is only in a single instance, or substantially 
so. Every style or shape of button that can be made now I 
have made upon the old foot machine before this invention 
was made. This invention relates entirely to the saving of 
stock and labor and the facilitating production. If there 
had been a new button I should have patented the product. 


Wade, p. 112, int. 24. 


The yielding block, frame, and spring, as we have already 
explained, was only to prevent breakage in case of obstruc- 
tion to the free play of the sliding feeding plates. Without 
the yielding block, frame, and spring, the machine would 
work successfully, and, further, the whole combination of 
the sliding feeding plates m, swinging lever n, and yielding © 
block, frame, and spring, were only adjusted when certain 
kinds of buttons were being made (page _ of this brief), 
and superseded a former way of making these same buttons 
by the use of rings put upon the dies by hand. 


Wade, p. 17, int. 25. 


The flexible lever d' was an improvement to prevent 
breakage in case of obstruction to the free working of the 
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detent d; without it, the machine had been worked success- 


fully for some years. 
| Brief, p. 10. 


So of the other improvements. The partible die of claim 
2, and the arrangement for working its centre piece of 
claim 7, was a contrivance for the more efficient making of 
compound buttons; but without this die the machine had 
been in successful operation. 

The sleeve-stripping device of claim 3 was an improve- 
ment for the more effectual working of the machines when — 
thick-edged buttons were being made, and the oscillating 
chock of claim 6 succeeded a prior method of alternately 
holding and releasing the spindle g', which had been in suc- 
cessful operation. 


Pages 20 and 30 of this brief. 


There is nothing to show that this machine, with all these 
inventions, is now perfect, — incapable of further improve- 
ment, — but every year that it is in use it is likely that some 
new device will be added to it by one inventor or another, 
all tending to its increased effectiveness. 

The plaintiff cannot, therefore, claim that, by showing 
_one of his improvements to have been made within two 
years before the application, his patent is valid for all the 
others made before that time. 


A BERARDI MES OE REL 


On this point, the case is exactly covered by the decision 
of this Court in — | 


Smith & Griggs Mfg. Co. v. Sprague, 123 U.S. 249. 
That was a suit for an infringement of a patent for im- 


provements in a machine for making buckle levers contain- 
ing several claims. “Each of the claims,” say the Court, “is 
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for a specific combination in a practically successful machine 
for making buckle levers, and each is a separate and distinct 
invention, and claimed as such. If, without the use of the 
combinations contained in the excluded claims, the complain- 
ant had a machine practically useful for the purpose for 
which it was designed, which could be used with commercial 
success as superior to modes of manufacture previously in 
use, and which in fact he did so use for profit in the ordi- 
nary course and conduct of his business, and for the purpose 
of a successful prosecution of that business, it can hardly be 
‘said with propriety that such use was merely experimental, 
although during the period of its operation he was also en- 
gaged in the invention of improvements by which he hoped 
and expected to make it more valuable and useful. Where 
the use is mainly for the purposes of trade and profit, and 
the experiment is merely incidental to that, the principal, 
and not the incident, must give character to the use.” 

The evidence shows an exactly similar use in the case at 
bar. 


In the case at bar the evidence shows that the use of the 
machines and improvements was for the purpose of trade and 
profit, and that the experiments were merely incidental to 
that. | 


After an examination of the brief for the complainant, we 
submit the following additional considerations in reference 
to the discussion of the evidence as to the time of the first 
use of the flexible lever and the yielding block, frame, and 


spring. 


Charles H. Haven, at the time these inventions were made, 
was in charge of the machines for supplying the metal parts 
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of the button. The covering machines were at that time 
under the charge of George A. Wade. | 


Haven, p. 127, int. 16. 
Haven, p. 128, int. 32. 


Therefore he did not know, and was not asked, the dates 
when these particular improvements were put on the cover- 
ing machines. : 


Henry B. Metcalf’s testimony, so much relied on by the 
plaintiff, is as follows : — 

Int. 37. Can you state a date by which these thirty-four 
new machines were completed and the twelve old machines 
altered and ready for use in your factory in Boston? Ans. 
I can fix a time, but cannot be very accurate, as I have not 


charged my mind with that matter. I should say it was by 
or before the close of 1878, it would seem to me. 


Metcalf, p. 93, int. 37. 


This answer of Metcalf, on which so much reliance is 
placed by the plaintiff, is not to a question as to when the 
last improved appliances were put on any of the machines, 
but when the whole forty-eight were ready for use after the 
alterations in the old ones. There is no dispute that this 
was in or about August, 1877. 


Stone, p. 78, ints. 5-8. : 
Newell, p. 107, ints. 4, 5. 


This date is, however, immaterial, as the question is not 
when these machines were ready for use, but when these 
appliances were put upon any of them, as they could be used 
without, and were so used. | 

The defendant, Metcalf, had nothing to do with the me- 
chanical part of the business. He lived in Rhode Island, 
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and had to do with the financial part of the Button Com- 
pany’s business, visiting the factory once a week or so, but 
not knowing, or professing to know, about the progress in 
the appliances invented by Mr. Wade. 
Metcalf, p. 90, int. 1; p. 96, int. 71; p. 97, int. 77; 
p. 97, int. 84. 


Wade’s testimony that all the improvements were first put 
upon one of the altered old machines, is without any con- 
firmation ; and, were it so, would prove nothing, as at least 
five of the old machines had been altered over more than two 
years before the application. 


Newell, p. 107, int. 4. 


Stone’s testimony that he made the flexible lever called 
by him spring holder, is supported by the charge proved in 


Newell’s books. 
Newell, p. 107, int. 8. 


The statement on page 15 of the brief, that the feeding- 
t plates were not delivered until January 3, 1878, therefore 
that the yielding block could not have been made before that 
time, is erroneous, as the feeding-plates were used at Med- 
ford before February, 1876. 


Wade, p. 47, int. 291. 


IT. 

The defendants have the right, under section 4899 of the 
Revised Statutes, to use the forty-eight machines with the im- 
provements thereon. 


‘Whether the patent be valid or invalid, the defendants 
have the right to use the specific machines which, with the 
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improvements that were on them, were built by the firm, 
and owned and used by it, and released by Wade to the 
defendants at the dissolution of the firm, and which since 
the dissolution have been used by the defendants. It is not 
contended by the plaintiff that they are using any others ; 
and therefore, if they have a right to use these forty-eight 
machines, the bill must be dismissed. 

Section 4899 of the Revised Statutes of the United States 
is as follows : — 


_ © Every person who purchases of the inventor or discov- 
erer, or with his knowledge and consent constructs any 
newly invented or discovered machine, or other patentable 
article, prior to the application by the inventor or discoverer 
for a patent, or who sells or uses one so constructed, shall 
have the right to use, and vend to others to be used, the 
specific thing so made or purchased, without liability there- 
for.” | 


The defendants claim to be within the exact terms of the 
statute, because — 


First. They have, with the knowledge and consent of the 
inventor, prior to his application for a patent, constructed 
these machines with the improvements thereon. 

Second. They are using machines which were constructed 
with the knowledge and consent of the inventor prior to his 
application for a patent. 


. In either case the statute gives them the right to use the 
specific machines so made without liability therefor to the 
patentee. 

First. 


The statute provides that every person who, with the 
knowledge and consent of the inventor, constructs any 
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newly invented machine prior to the application by the in- 
ventor for a patent, shall have the right to use, and vend to 
others to be used, the specific machine so made without 
liability therefor. | 

The machines in question in this suit, and all the improve- 
ments upon them, were built by the firm and at the firm’s 
expense, and were used by them even on the plaintiff’s the- 
ory more than a year and a half previous to the application 
for a patent, and on the dissolution of the partnership the — 
plaintiff released all his interest in these machines to the de- 
fendants, stipulating that the release should not operate to 
enlarge, diminish, or otherwise affect the defendants’ right to 
their use. 

The construction and use of the machines by the firm was 
a construction and use by all the members of the firm; that 
is to say, they were constructed by the defendants. 

Every member of a firm which constructs a machine is a 
constructor thereof just as much as if he did it alone or with 
the assistance of another person not his partner. 

If three persons not partners should together build a ma- 
chine with the knowledge and consent of the inventor before 
his application for a patent, it would hardly be contended 
that the protection of the statute did not extend to each of 
the three, and that any one of them could not use the ma- 
chine so constructed. 

How could it affect the rights of the parties under this 
statute, in the case supposed, that they were partners instead 
of tenants incommon? They are not for that reason any the 
less persons who have constructed the machine within the 
meaning of the act. 

The defendants, therefore, by virtue of the construction 
of the machines by them, are within the exact terms of the 
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statute, and have the right to use these specific machines, 
and to vend them to others to be used. 

Not only are the defendants within the exact terms of the 
statute, but they are within its intent. Before the act of 
March 3, 1839, a patent was void if the invention had been 
known and used prior to the application. 


Pennock v. Dialogue, 2 Pet. 1. 


By the act of 1839 it was provided that, in order to avoid 
the patent, the invention must have been in public use more 
than two years before the application ; and it was also pro- 
vided that any one who purchased or constructed any newly 
invented machine, manufacture, or composition of matter 
prior to the application, should have the right to use, and to 
vend to°others to use, the specific thing so made or pur- 


chased. 
Act of March 3, 1839, § 7, 5 Stat. at Large, 354. 


This is the provision which now appears in Revised Stat- 
utes, section 4899, above quoted. 

One of the objects of this act was to secure to the in- 
ventor the right to sell as many of his machines as he chose 
within the two years prior to his application for a patent, 
and to permit him to allow other persons to make and use 
them during that period without losing his right to a patent, 
provided that his acts did not amount to an abandonment to 
the public. 

“This relieved him from the effects of former laws and 
their constructions by this Court, unless in case of an aban- 
donment of the invention or a continued prior use for more 
than two years before the application for a patent.” 


McClurg v. Kingsland, 1 How. 202, at page 209. 


* 
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But at the same time some provision should be made to 
protect such persons as had purchased or constructed newly 
discovered inventions with the authority of the inventor, and 
therefore the right was given to them to use articles so con- 
structed, and to sell them to others, thus taking out such 
articles from the operation of the patent right conferred 
upon the inventor, and according to such person the same 
privileges as are accorded to the purchasers of patented arti- 
cles sold by the inventor after he has obtained the patent. 

Had the act stopped with extending the rights of the in- 
ventor, it would have led to this mischief, that an inventor 
might induce people to construct or purchase his invention, 
and then, after obtaining a patent, he might sue them for an 
infringement. To prevent any such action by inventors, the 
provision above quoted was inserted, giving full rights to 
such persons to use their machines, and to vend them to 
others to use. 

This act was passed for the express purpose of preventing 
an inventor from doing exactly what the plaintiff is attempt- 
ing to do in the case at bar. The defendants laid out money 
on their machines, and put capital into the business, under 
the belief that they were entitled to the machines built by 
them and at their expense, and now the plaintiff is attempt- 
ing to prevent them from using their machines. To allow 
him to succeed in this attempt would be most unjust, and to 
prevent this wrong the statute was passed. 

Under these acts it has been held that, where “a workman 
by using the tools and time and money of his employer, 
with his consent, makes an invention and applies it in his 
employer’s business, the employer may continue to use it.” 
(LoweLL, J., Record, p. 135.) 

McClurg v. Kingsland, 1 How. 202. 
Chabot v. Am. Button Hole Co., 6 Fisher, 71. 
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It makes no difference that, instead of being an employee 
of the defendant, the plaintiff was their partner. When 
he consented to the construction of these machines by the 
firm, the specific machines so constructed were taken out of 
the operation of any patent the plaintiff might subsequently 
acquire. 

The purpose of the statute is to give to articles purchased 
of the inventor, or constructed with his knowledge and con- 
sent before his application, the same privileges that are 
accorded to articles sold by the inventor after he has ob- 
tained his patent. | 

An article sold by the inventor after he has obtained his 
patent “is no longer within the limits of the monopoly. It 
passes outside of it, and is no longer under the protection of 
the act of Congress.” . 


Bloomer v. McQuewan, 14 How. 539, at p. 549. 


“Complete title to the implement or machine purchased 
becomes vested in the vendor by the sale and purchase, but 
he acquires no portion of the franchise, as the machine, 
when it rightfully passes from the patentee to the purchaser, 
ceases to be within the limits of the monopoly. 

“Patented implements or machines, sold to be used in 
the ordinary pursuits of life, become the private individual 
property of the purchasers, and are no longer specially 
protected by the patent laws of the state where the imple- 
ments or machines are owned and used.” 


Mitchell v. Hawley, 16 Wall. 544. 


The statute provides not only that the purchaser and con- 
structor of such machines may use them and sell them to 
others to be used, but it also provides that every person 


er 
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using or selling such a machine shall have the right to use 
and sell it without liability to the patentee. 

As stated in the opinion of the Court below, “the section 
in question describes in unmistakable language a complete 
and perpetual release of the specific articles from the mo- 
nopoly.” 

Opinion of the Court, Record, p. 135. 

The firm’s right to their use was no porsonal license 
during the existence of the firm. 

In McClurg v. Kingsland, 1 How. 202, where the Court 
held that an employer had the right to continue the use of a 
process invented by a workman after the workman had ob- 
tained a patent, because the employer had used it with the 
workman’s consent before his application, they use this lan- 
guage with reference to the statute : “It puts the person who 
has had such prior use on the same footing as if he had a special 
license to use his invention, which, if given before the appli- 
cation for a patent, would justify the continued use, after it 
issued, without liability.” The Court were not speaking of 
a specific machine and the right to use and sell it, but were 
speaking of the right to use an invented process. Such a 
right is best described by saying it puts the party on the 
same footing as if he had a special license, and the word 
personal might even be added to the description, for the 
employer would clearly have no right to assign this right 
to another. But such a description is inapplicable to the 
rights of the builder or purchaser of a patented machine 
who has by the statute the right to use, and the right to sell 
to others to be used, the specific machine. 

That the right of the firm was no mere personal license is 
shown by the fact that the machines might have been sold 
by the firm to an outside party, who would have the right 
to use them as a right appurtenant to his purchase, without 
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reference to the length of time the Boston Button Company 
might continue in existence. 


They could be seized and sold by the creditors of the firm 


to satisfy their claims, and the purchasers would have the 
right to use them as long as the machines lasted. 

This section has been held to give the right to the mem- 
bers of a firm to use the inventions of one partner in the 


following cases : — ‘ 


‘ Nrxon, J., in Duffy v. Reynolds, 24 Fed. Rep. 855. 

AcHEson, J., in Keller v. Stolzenbach, 20 Fed. Rep. 
47. : 

LOWELL, J., in Wade v. Metcalf, 16 Fed. Rep. 130. 


These machines, therefore, freed of any claim by the holder 
of the patent, were a part of the assets of the partnership. 
A receiver could have sold them to a third party. 


Montross v. Mabie, 30 Fed. Rep. 237. 


cs) 

Instead of being sold to a third party, the plaintiff sold out 
his interest in them to the defendants (Record, p. 55), and 
thereby the defendants have acquired as complete a title as 
though they had bought them at a receiver’s sale. | 

The plaintiff claims that he did not make an absolute sale 
to his copartners,‘and that the stipulation in the agreement 
of dissolution that nothing therein should “operate as an 
assent on the part of Wade to the right to use said improve- 
ments upon said machines,” prevented the right to use them 
from passing to the defendants. The answer to this claim 
is that the power to say who should or should not use these 
machines had passed beyond the patentee. That right was 
in the partnership and had been given to the members of it 
by the statute. 

As patentee, the character in which the plaintiff files this 


‘ 
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bill and stands before the Court, he has no rights. If it 
should be held that by the reservation the plaintiff did really 
reverse something, ¢.e., his share in the profits by the use of 
the machines, then his remedy is by a bill alleging the part- 
nership, and that the machines were the property of the 
partnership, and that he is entitled as a partner to an ac- 
count of the profits made by the defendants by their use. 
Under this bill for an infringement of the patent he has no 
standing whatever. 
SECOND. 

The plaintiff must concede that the machines in question 
with the improvements were constructed with his knowledge 
and consent prior to his application for a patent. 

The statute confers the right to use such a machine not 
only upon the person who constructs it prior to the invent- 
or’s application for a patent with his knowledge and consent, 
but it also confers upon every person who uses a machine so 
constructed the right to use it without liability to the pat- 
entee. The position of the plaintiff that “this section only. 
gives protection to the person who purchases the machine 
from the inventor, or who constructs it with his knowledge 
and consent prior to his application for a patent, and to his 
vendee of such machine,” is therefore unsound. As the 
facts are conceded upon which the defendants rest this claim 
it can only be avoided by the plaintiff by convincing the 
Court that some construction of the statute should be 
adopted other than that claimed by the defendants. 

We submit that no other construction is possible. The 
language of the statute is clear and explicit, and it says that 
every one using a machine, constructed with the knowledge 
and consent of the inventor prior to his application fora 
patent, shall have the right to use it without liability. 

It is plain that the right given is not limited to such per- 
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sons as have used such machines with the consent of the in- 
ventor, or prior to his application for a patent. 

Had any such limitation been intended, it would have been 
so expressed. 

This clause of the statute shows conclusively that the right 
given by the statute is no mere personal license, and that it 
is a complete and perpetual release of machines so con- 
structed from the monopoly conferred by the patent. 

But even if the right conferred by the statute is a mere 
personal license, it is a license to every one who uses such a 
machine to use it without liability to the patentee, and the 
license is therefore a license to these defendants. 

The plaintiff’s answer to this position is, we understand, 
this : that the right given by the statute is a personal license 
and given not to every one who uses the machine, but only — 
to those who “rightfully” use it. No such limitation is found 
in the language of the statute. The plaintiff must there- 
fore claim that some such limitation is implied. 

No authority can be found for implying any such Jlimit- 
ation. 

The cases of 


Kendall v. Winsor, 21 How. 322, 
Pearson v. Eagle Screw Co., 3 Story, 402, 


are no authority for any such position. 

Those cases arose under the act of 1839, in which the 
clause in question is found, but without any express require- 
ment that the specific machines shall be built with the 
“knowledge and consent of the inventor.” It was held in 
those cases that a fraudulent, surreptitious, piratical construc- 
tion of a machine was not such a construction as was covered 
by the first clause of the act of 1839. That question can- 
not arise since the act of 1870, for by the terms of that act 
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the original construction of the’ specific machines is expressly 
required to be with the knowledge and consent of the 
inventor, and by the same act which added that require- 
ment, the privileges of the act were extended to all who 
should use a machine so constructed, not limiting the latter 
class to such persons as should use such machines with the 
knowledge and consent of the inventor, but purposely 
avoiding any such limitation. There is no reason for imply- 
ing any such limitation to the use of the machine, for the 
original construction of the machine must be with his knowl- 
edge and consent, which is a sufficient protection of his 
rights as a patentee. If the use of the machine is wrongful 
and in violation of any other right of property, then the 
person whose rights are violated has his remedy under the 
laws of property in the state where he lives. 
_ The reason given by the Court, Pearson v. Eagle Screw 
Company, for the decision, was that it could not have been 
the intention of this clause of the statute to confer ona 
fraudulent purchaser a right to use an invention pirated 
from the original inventor by wrong. 

Under section 4899 no person who pirates the invention 
from the inventor acquires any rights. 


Iil. 


Apart from the provisions of section 4899, the defendants 
have the right to use these machines with their improvements. — 

Apart from the provisions of section 4899, the defendants 
have the right to use these forty-eight machines with their 
improvements by virtue of their contractual relations with the 
plaintiff. So that even if these improvements had been added 
to these machines by the plaintiff after his application for a 


48 


patent, or if for any other reason section 4899 had no appli- 
cation to these improvements, the defendants would still 
have the right to use them. 

The plaintiff, at the time he made these inventions, was 
in partnership with both defendants. His interest in the 
profits of the firm was one third, and in addition thereto he 
was paid a salary by the firm of fifteen hundred dollars a 
year. 

This salary was paid to him as an inventor for the im- 
provement and development of the machinery of the firm. 

-On this point there are three witnesses, the complainant 
and the two defendants, and there is no substantial difference 
between their statements. 

The defendant McCleery testifies as follows : — 


Int. 33. You have said that Mr. Wade was paid a salary, 
in addition to his profits as a member of the firm, of fifteen 
hundred dollars per year. For what was that salary paid? 

Ans. For the improvement and development of the ma- 
chinery of the firm. 


McCleery, p. 66, int. 33. 


Cross-Int. 155. Why then did you say that Wade’s salary 
was paid to him for the improvement and development of 
the machinery ? 

Ans. That was a verbal agreement. 

Cross-Int. 156. When and where was it made? 

Ans. It was made when I went into*'the firm. I speak 
now of my part of agreement,—I believe in the office on 
Cornhill. 

Oross-Int. 157. Will you state who was present and pre- 
cisely what was said? 

Ans. There were only the three partners present at that 
time, that I am aware of, that could hear?the conversation. 
Mr. Metcalf was urging for the further improvement of ma- 
chinery and I was urging that Mr. Wade should invent some 
devices for feeding the different parte automatically ; then 
when we moved to Boston we were still urging Mr. Wade 
on these new devices and had quite a conversation in our 
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office on Purchase street, and at Mr. Wade’s request took 
all other duties off his shoulders. 

Cross-Int. 158. Is that all the verbal agreement that you 
refer to? ! 

Ans. I believe his salary was raised from twelve to fifteen 
hundred dollars per annum at the time of that first agree- 
ment. 

Cross-Int. 159. What were the duties in their largest ex- 
tent which were left to Mr. Wade? 

Ans. The improvement and development of the machin- 
ery. 
Cross-Int. 160. Had he any superintendency or supervis- 
ion of any portion of the work? 

Ans. Yes, the construction of the machinery. 

Cross-Int. 161. Any other duties? 

Ans. That’s what he was to give his whole time to. 

Cross-Int. 162. Had he control of the machinists? 

Ans. As regards their working on this machiuery, he had. 


McCleery, pp. 76, 77, ints. 155-162. 


Int. 11.. Please stute the arrangement after you came to 
Boston, or the plan or scheme for the management of the 
business of the Boston Button Company ? 

Ans. I was to have general charge of the factory and 
business. The work was divided into departments as fol- 
lows: Mr. Haven had charge of the machines, machinery, 
and help required for making the metal parts for the buttons ; 
Mr. George Wade had charge of the covering machines ; 
Mr. Taylor had charge of the order department, scrap 
cutting, and shipping ; these departments covered the manu- 
facture. Mr. William W. Wade was to devote his time to 
the perfection of the machinery in all the departments. 


McCleery, p. 130, int. 11. 
The defendant Metcalf testifies to the same effect : 


Int. 26. What were the duties of Mr. Wade while a co- 
partner with you and Mr. McCleery? 

Ans. Mr. Wade was at all times recognized as a con- 
structor, inventor, and improver of manieaionl and that 
duty was assigned to him. 


Metcalf, p. 92, int. 26. 
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The complainant himself makes the same statement : 


Cross-Int. 272. You have stated his duties and what he 
did. Will you now state what you did yourself? 

Ans. I had no defined duties. I had the entire charge of 
the manufacturing department, constructing of the dies, 
constructing of the buttons, and adapting one piece to 
another. Buttons were composed of many parts. I might 
add that I was there a great part of the time, not only 
directing others, but with my coat off. If there was any- 
body there that could not do the work in the department 
referred to, or any department of the establishment, I took 
hold of that and did it with my own hands to show them 
how, as I was a practical machinist and builder, and ad- 
‘juster and inventor of machinery, particularly in the line of 
the manufacture of buttons. I directed the building of new 
machinery. I made inventions. I applied, or caused to be 
applied, to the machinery the various improvements that 
were made, not only upon the machinery in this suit, but I 
built, or caused to be built, various other machinery, which 
I termed supply machines. These machines were of my 
own invention, made by me or at my direction, improved 
from time to time as new styles and kinds of buttons were 
required by the market. For instance, what we termed the 
old machines would make a very limited number of styles 
of buttons what we called plain, and as a new style complex 
in its character was required by the market, I made and 
applied to these machines various improvements to meet 
this demand of the market. 


Wade, p. 44, cross-int. 272. 


The original machines, apart from the improvements, 
were the property of the firm. Twelve of them had been pur- 
chased by it, and the rest manufactured and paid for by it. 
The patent covering the original machines was owned jointly 
by the plaintiff and the defendant Metcalf, and an interest in 
this patent had been given to the defendant McCleery. The 
improvements were put on the machines at the expense of 
the firm. 

These machines, with their improvements, were therefore 
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the product of the plaintiff’s ingenuity and the defendants’ 
capital and business enterprise, and they, with the right to 
use them, became assets of the partnership. 

Suppose two men, A and B, go into partnership for the 
purpose of making buttons. A is a practical button-maker, 
and B is a capitalist. B contributes to the common stock 
one thousand dollars, A contributes his mechanical ability. 
After the partnership has been in existence a short time, B’s 
contribution has been converted by A’s genius into a machine 
of A’s invention for manufacturing buttons. Can A then pa- 
tent his invention and dissolve the partnership, and thereby 
obtain for himself alone the right to say whether or not the 
machine which is the property of both shall be used? 

If he could, the result would be monstrous. 

The case of Hapgood v. Hewitt, 119 U.S. 227, is no 
authority for such a position, for the patent in that case was 
a patent for a manufactured article, and the question there 
was whether an employer could assign to others the right to 
go on and manufacture other articles of the samekind. The 
question did not arise in that case whether the employer 
could sell, with the right to use them, specific articles which 
had been manufactured by it at its own expense, with the 
consent of the employee. 

Had the Boston Button Company been manufacturing and 
selling a patented article with the consent of the owner of 
the patent, who was a member of the firm, they would have 
been exercising, by virtue of an implied license, the priv- 
ileges conferred by the patent. This was the case in Hap- 
good v. Hewitt, 119 U.S. 227. The distinction between the 
two cases is very important in determining the privileges 
and rights possessed by the firm. 

In the first case, which is the case at bar, there is no limit 
to the right of use of the specific machine except the life of 
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the machine itself. The firm may use it and sell it to others 
to be used free of any claim by the patentee. | 

In Hapgood vy. Hewitt, 119 U.S. 227, the corporation 
claimed a right under the patent to make and sell the 
patented ploughs ; i.e.,.that the inventor, by permitting the 
corporation which employed him to manufacture and sell his 
patented articles, had conferred upon that corporation a 
license to use the patent, which they could confer upon 
others. This it could not do; but there could have been no 
question that if, at the time of the dissolution of the corpo- 
ration which employed the inventor, there had been any 
patented ploughs on hand, these, with the right to use them, 
could have been sold for the firm’s benefit. The case would 
then have been analogous to that at bar. 

The case at bar is similar to Montross v. Mabie, 30 Fed. 
Rep. 234. There a firm had manufactured for sale a lot of 
stoves, which were covered by a patent granted to one of 
the partners. The stoves were manufactured after the ap- 
plication for the patent, so that section 4899 did not apply 
to the case. The firm was dissolved and a receiver was 
appointed, and it was decided that the receiver could sell 
the stoves on hand and give a good title to the purchasers 
to use them. 

Montross v. Mabie, 30 Fed. Rep. 234. 


So here, at the dissolution of the firm, the specific ma- 
chines on hand, with the right to use them, could be sold by 
a receiver, as has already been stated. Instead of this, the 
plaintiff sold out his interest in them to the defendants, and 
the defendants thereby acquired the entire right in them, 
which included the right to use them just as much as if 
they purchased them of a receiver of the partnership effects. 

It was held by the Supreme Court of Pennsylvania, in a 
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case where a process was invented by one copartner while a 
member of the copartnership, for which he obtained a patent, 
that the firm were entitled. in equity to have a license exe- 
cuted to them by the patentee to use the process during the 
existence of the patent. 


Slemmer’s Appeal, 58 Pa. St. 155. 


On an analogous principle it has been decided that where 
an employee applies his own inventions, made in the course 
of his employment and at his employer’s expense, to ma- 
chines belonging to the employer, that the employer acquires 
the right to use the specific machines so constructed as long 
as they last, although the employer may have no right to 
the patent itself. 


Barry v. Crane Brothers Mfg. Co., 22 Fed. Rep. 396. 

Wilkens v. Spafford, 3 Ban. & Ard. 274. 

Am. Tube Works v. Bridgewater Iron Co., 26 Fed. 
Rep. 334. 


By virtue of the agreement of partnership between the 
plaintiff and his partners, and the application by him of his 
improvements to the firm’s machines, the copartnership ac- 
quired as complete a right to these specific machines and to 
the use of them as if they had bought them of an outside 
party. 

Inasmuch as the firm acquired the right tu use these ma- 
chines, all the partners have their proportionate share in 
such right to use them; and the plaintiff, after dissolution, 
cannot maintain a bill to enjoin their use by the defendants, 
the other members of the firm, as an infringement of his 
patent, for that would be to give him sole control over these 
machines, and he would thereby acquire a disproportionate 
share in the joint property. 
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IV. 


The bill should be dismissed with costs, on the ground 
that the patent in suit is wholly void; or if it is not, that 
the defendants have a right to use these specific machines. 
If the Court should be of opinion, however, that the patent 
is valid as to the lever d’ and yielding block, frame, and 
spring, and also that the defendants have no right to use 
these appliances which they acquired from the firm, then 
they should only be enjoined from using flexible lever d’ of 
claim 1 and the yielding block, frame, and spring of claim 
5. As to the rest of the locking arrangement covered by 
claim 1, the patent is void. 


EDWARD W. HUTCHINS, 
HENRY WHEELER, 
for Defendants. 
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IV. 


The bill should be dismissed with costs, on the ground 
that the patent in suit is wholly void; or if it is not, that 
the defendants have a right to use these specific machines. 
If the Court should be of opinion, however, that the patent 
is valid as to the lever d’ and yielding block, frame, and 
spring, and also that the defendants have no right to use 
these appliances which they acquired from the firm, then 
they should only be enjoined from using flexible lever d’ of 
claim 1 and the yielding block, frame, and spring of claim 
5. <As to the rest of the locking arrangement covered by 
claim 1, the patent is void. 

EDWARD W. HUTCHINS, 
HENRY WHEELER, 
for Defendants. 
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Supteme Court of the United States, | 


OCTOBER TERM, 1888. 


Ex-parte THe Farmers’ Loan anp Trust Company, 
| Petitioner. 


In THE MATTER 


of 


THe Farmers’ Loan anp Trus 
CoMPANY, 


vs. 


THe Texas CENTRAL Ratiway Com- 
PANY et al. 


Motion for leave to file Petition; and for 
rale to show cause why mandamus 
should not issue. 


And now comes The Farmers’ Loan and Trust Com- 
pany, petitioner, and moves this Honorable Court for 
leave to file its petition, presented herewith, and for a 
rule to show cause why a mandamus should not be 
issued in due form of law out of this Honorable Court 
and under the seal thereof, addressed to the Circuit 
Court of the United States for tho Northern District of 
Texas, commanding the said Circuit Court to allow the 
appeal of your petitioner, and to fix the amount of the 
bond to be furnished by your petitioner on such appeal, 
if the same is to operate as a supersedeas, and also the 


4 amount of such bond to be furnished in case the same 
should not operate as a supersedeas (all such action to 
be as of June 12, 1888), as prayed for in said petition, 
and makes such motion on the grounds that the decree 
from which said appeal is desired to be taken is a 
final decree within sections 692 and 69 of the Revised 
Statutes of the United States, allowing appeals to the 
Supreme Court of the United States, in certain cases 
therein provided ; and on the further ground that said 
Court refuses to allow such appeal, and to fix the 

6 amounts of such bonds; and for further grounds refers 

to its petition herewith filed. 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1888. 


Ex parte THe Farmers’ Loan anp Trust Company, 
| Petitioner. 


IN THE MATTER 


of 


Tue Farmers’ Loan aND TRUST 
CoMPANY 


Vs. 


THe Texas CENTRAL Rartway Com- 
7 PANY e¢ al. J 


The Petition of the Farmers’ Loan and Trust Com- 
pany respectfully shows to this Honorable Court as 
follows: 


1.—The litigation involving the Texas Central Rail- 
way Company, was commenced ia the month of April, 
1885, in the Circuit Court of the United States for the 
Northern District of Texas, at Waco, by the filing of a 
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bill by Morgan’s Louisiana and Texas Railroad and 
Steamship Company against the Texas Central Railway 
Company, for the appointment of a Receiver of said 
railway company and for the sale of its property, to 
enforce an alleged lien. 


II.—Your petitioner, the Trustee under the trust 
deeds or mortgages made by the Texas Central Railway 
Company, intervened in the cause and subsequently 
filed a cross-bill of foreclosure. The final decree, 
which was one of foreclosure and sale, made at the 
April term of said Circuit Court in 1887, sustains the 
priority of the lien of the mortgages to the extent of 
over $4,000,000, and adjudges that the claim of the 
original complainant is junior in lien. 


III.— Appeals were taken from the decree of fore- 
closure, both by the original complainant aud by the 
Texas Central. and said «wppeals are now pending in 
this Court, being Nos. 631 and 635 on the Docket. A 
motion, filed in this Court in February last, to advance 
the cause, was denied. ' 


IV.—On February 15, 1888, and after said decree of 
foreclosure and sale was made, the Receivers of the 
Texas Central Railway presented their petition to the 
said Cireuit Court, for an order authorizing them to 
borrow the sum of $120,000, on certificates, the same 
to be a first lien on the property. Your petitioner, 
in accordance with the wishes of the bondholders, 
opposed such application. 


V.—On March 21, 1888, the Special Master in the 
cause, to whom said petition had been referred, filed 
his report, recommending that the prayer of said peti- 
tion should be granted, and the Receivers authorized 
to borrow so much of $120,000 as might be necessary, 
to procure cross-ties, replace and repair bridges and 
piers and widen embankments, where necessary, to pro- 
vide ties, etc., and to issue certificates therefor as a 
lien upon the said railway, second only to the $25,000 
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* ‘consulted with the holders of the bonds secured 


of certificates then outstanding. On April 11, 1888, 


your petitioner duly filed exceptions to this report, 
which were heard by the consent of the parties on the 
26th day of May, 1888, before the Honorable Don A. 
Pardee, Circuit Judge, sitting at chambers at the City 
of New Orleans. The exceptions were argued by 
counsel, but were overruled, and a decree was made 
and entered on May 26, 1888, in the premises, a 
true copy of which is hereto annexed, marked Peti- 
tioner’s Exhibit “ B.” 


Vi.—After the making of such decree your peti- 
tioner, filed its petition of appeal, wherein it asked 
said Court to grant your petitioner an order of appeal 
from the whole of said decree, the said appeal to oper- 
ate as a supersedeas on the petitioner giving a bond to 
be approved by the Court and in such sum as the Court 
might fix. A copy of said petition is hereto annexed 
and marked Petitioner's Exhibit “A.” The Circuit 
Judge, the Honorable Don A. Pardee, refused the 
appeal, and handed down an opinion, a copy whereof 
is hereto annexed and marked Petitioner’s Exhibit “ C.” 
Thereafter your petitioner made its application to the 
Honorable L. Q. C. Lamar, Circuit Justice of said 
Circuit, for an allowance of the appeal from said 
decree. The Honorable Circuit Justice concurred in 
the order of the Circuit Judge. 


VIL—Your petitioner further shows that in said 
decree it is provided that such certificates and obliga- 
tions, when issued, shall become and are therein 
declared to be a lien upon the roadbed, rolling-stock, 
depots and all other property of said Texas Central 
Railway Company, including the net earnings thereof, 
after deducting the expenses of the receivership and 
the operation of the road, said lien to be prior to all 


other liens, except the lien for $25,000 of Receiver’s 


certificates theretofore allowed to be issued under the 
order of said Court. 


_VITL —Before the making of sail decree, petitioner 


by said mortgages respecting their views of the situa- 
tion, and as to whether they were willing to have such 
a debt created as was proposed by the Receivers, and 
so ascertained the wishes of parties representing an 
overwhelming majority in interest (probably four- 
fifths) of the said bonds, being all the bondholders 
>«0 whom your petitioner could reach. Said bondholders 
: were unwilling to consent that any such preferred 
dabt should in any way be created, and they in- 
structed your petitioner to oppose the creation of 
any such indebtedness. These bondholders are ready 
to buy the property and put it in order at their 
own expense, but they are not willing to advance 
the money which seems to be necessary to put 
the road in a condition to fulfill its obligations to the 
} public so long as the foreclosure decree remains un- 
executed. Their reasons for taking this position, so 
far as they have expressed them to your petitioner, are 
: to the effect that, while they are willing, if the trustee 
| were put in possession of the railroad, or if they be- 
came themselves the owners of the railroad property 
through a reorganized company, to provide a sufficient 
sum of money to put the road in good order and 
repair, nevertheless they consider the course which 
has been parsued by the parties controlling, through 
their holdings of stock, the organization of the Texas 
Central Railway Company and of the Morgan Company, 
to be dictated simply by a desire to ruin the interests 
of the bondholders in the property, and, if possible, 
to encumber the property with first liens to such an 
extent that the bondholders would have to abandon 
their interest in the same. 


73.8 IX.—When your petitioner presented its petition of 
appeal as aforesaid, it stood ready and offered to give 
a bond to be approved by the Court, in such sum as 
the Court might fix, and it is now ready and willing to 
give a good and sufficient bond on such appeal. 


Wherefore your petitioner prays for a rule to show 
cause why a mandamns should not be issued in due 
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form of law out of this Court and under the seal 
thereof, addressed to the Circuit Court of the United 
States for the Northern District of Texas, commanding 
the said Circuit Court to allow the appeal of your 
petitioner, and to fix the amount of the bond to be 
furnished by your petitioner on such appeal, if the 
same is to operate as a supersedeas, and also the amount 
of such bond to be so furnished in case the same shall 
not operate as a supersedeas. All such action, to be as 
of June 12, 1888. : 


21 ~=— And your petitioner will ever pray, etc. 


THE Farmers’ Loan axp Trust Company, [L. 8.] 
se By R. G. Roxston, 
President. 


TuRrNnER, McCuure & RoLsTon, 
Solicitors for Petitioner, 


HERBERT B. TURNER, 
Of Counsel. 


SouTHERN District or New York, ote 
City and County of New York, ee 


I, Rosewell G. Rolston, being duly sworn, depose 
and say that I am the President of The Farmers’ Loan 
and Trust Company, the petitioner above named, and 
have been such President for a number of years past: 
that I have read the foregoing petition and know the 
contents thereof, and that the same is true, to my own 

_ knowledge, except as to the matters therein stated to 
28 be alleged on information and belief, and as to those 
matters I believe it to be true. 


I farther say that the reason why this verification is O39 
not’ made by the said petitioner is that it is a cor- 
poration ; that I am an officer of the same, to wit, the 
President, and that my knowledge is derived from 
having taken my part in the transactions spoken of, 
and my grounds of belief are information communi- 
cated to me by the agents of said corporation and 
others. I further aay that the seal affixed to said 


petition is the corporate seal of said petitioner, and 24 
was by me affixed to said petition by authority of said 
corporation. | 

R. G. Roiston. 


Sworn to before me, 
October /2-1888. 


{L. 8.) JoHN McCior_, 
Notary Public, 
N. Y. County. 
f — 25 
SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


Ex parte : | 


THe Farmers’ Loan anp Trust 
ComPANY, 


Petitioner. 26 


In THE MatTTER 


of 


THe Farmers’ LOAN aNnp TruUsT 
CoMPANY 


vs. 


Toe Texas CenrraL Ratway | 
Company e¢ al. 


SovuTHERN District or New York, : 
City and County of New York, { *** 


Herbert B. Turner, being duly sworn says: I am 
a member of the firm of Turner, McClure & Rolston, 
the solicitors for the Farmers’ Loan and Trust Com- 


pany, petitioner herein. At the April Term, 1887, 
of the Circuit Court of the United States for the 
Northern District of Texas, a decree of foreclosure and 
sale was rendered, after argument, in the above-entitled 
causes. In the decree, after finding the facts, includ- 
ing the default, the Court finds that the Trustee is en- 
titled to a decree for the sale of the property to satisfy 
the principal and interest of the bonds, and that the 
claim of the Morgan’s Louisiana and Texas Steamship 
Company, the original complainant, is in all respects 
subsequent and subsidiary and junior to the lien of 
the mortages to the petitioner; and it further finds 
the amount due on said bonds and unpaid coupons 
to be $4,015,528.98, besides costs, and adjudges 
that, in default of the payment of such sum, the 
property covered by the petitioner’s mortgages shall 
be sold, etc. Several and separate appeals were 
taken to the Supreme Court of the United States 
from the decree and from each and every part thereof 
by the original complainant Morgan’s Louisana and 


Texas Railroad and Steamship Company, and by the | 


defendant, the Texas Central Railway Company, and 
supersedeas bonds were given by these companies on 
such appeals in the sum of $300,000 each. In this way 
the parties interested, being the same persons who 
had placed these railroads in the hands of Receivers, 
succeeded in staying the execution of the decree of 


- foreclosure and sale. 


$1 


On June 4, 1887, a short time after the entry of the 
decree of foreclosure and sale, the Receivers applied 
for leave to borrow $40,000 on certificates, alleging 
that, owing to the protracted drought, the receipts of 
the company had been insufficient to pay ordinary 
operating expenses, and that they would continue to 
be insufficient to pay such expenses until the crops 
began to come in, about September, 1887. The 
Receivers, however, did not press this petition, or 
obtain any action under the same, and they succeeded 
in operating the road, notwithstanding the alleged 
impossibility. The petitioner consulted with the 
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holders of bonds as to whether they were willing to have 32 


a preferred debt created to take precedence of the lien 
of the mortgages and of the decree of foreclosure, and 
was able to ascertain the wishes of the holders of at 
least four-fifths of the bonds. They were all unwilling 
to consent that any such preferred debt should in 
any way be created. On the contrary, they in- 
structed the trustee to oppose the creation of such 
indebtedness, representing that they were willing 
to buy the property and put it in order at their 
own expense, but were not willing to advance 
the money which seemed to be necessary to recon- 
struct the road so that it might fulfill its 
obligations to the public, so long as the foreclosure 
decree remained unexecuted; and they further 
stated that they were willing, if the Trustee were 
placed in possession of the property, or if the 
bondholders themselves should become the owners 
thereof through a reorganized company, to provide 
a sufficient sum of money to put the road in good 
repair; but nevertheless they considered the 
course which had been pursued by the~ parties 
controlling, through their holdings of stock, the organ-. 
ization of the Texas Central Railway Company and of 
the Morgan Company, to be dictated simply by a de- 
sire to ruin the interests of the bondholders in the 
property and make it impossible for them to recover 
their indebtedness, and if possible to encumber the 
property with first liens to such an extent that the bond- 
holders would be obliged to abandon their interest. 
In February last the Trustee moved in the Supreme 
Court that the cause be advanced upon the docket, to be 
heard out of its order, and such motion was denied, the 
appellants filing a brief in opposition thereto. Before 
this motion to advance was heard in the Supreme 
Court, the Receivers filed a new petition, in which they 
asked that certificates might be issued to the extent 
of $120,000. This was referred to the Master. 
Objections were filed before the Master, but he re- 
ported in favor of making such an order. His 


oS report was filed. Exceptions thereto were duly filed, 
and the matter came on for hearing before his Honor, 
Judge Pardee, who made an order authorizing the 
issue of the certificates, being Exhibit “B.” The 
Trustee then presented to Judge Pardee its petition of 
appeal, being Exhibit “A,” and at the same time an 
order for signature, with a blank for the amount of @i@ 
bond to be given to operate as a supersedeas, and 
another blank for the amount of bond in case it 7 
should not so operate. Judge Pardee refused to allow } 
37 the appeal, and to fix the amounts of the bonds, his | 
reasons therefor being stated in his opinion, a copy | | 
of which is presented with these papers. He, however, | 
suspended execution of the order complained of until | 
‘ June 25th, to enable the matter to be laid before the 
Honorable Supreme Court Justice, or for the peti-— 
tioner to take such further steps for relief as counsel } 
might advise. 


Thereupon the petitioner, at the earliest day on | 

gg Which an appointment could be arranged, made such 

_ application to the Honorable Justice Lamar, who 

heard argument on the 25th day of June, 1888, and 

took the papers for consideration. In the latter part 

of August, Justice Lamar handed down his decision, 

concurring in the decision of the Circuit Judge, but 
with no further opinion. 


I have had personal charge of this case from its com- 
mencement, and as far as I understand the law in such 
cases, everything that could be done on the application 

89. for allowance of the appeal has been done. 


HeErsert B. Turner. 
Sworn to before me, : 
October /, 1888. { 
JOHN McCuvcre, 
Notary Public, 
_N. Y. County. 


Peririoner’s Exarsit “ A.” 


tf Petition for Allowance of Appeal and Pro- 
posed Order Thereon. 


| IN THE UNITED STATES CIRCUIT COURT, 


FOR THE NORTHERN DISTRICT OF TEXAS. 


: Morean’s Lovtstana and Texas | 
RAILROAD AND STEAMSHIP CoMm- BP i 
| ‘ ‘Original Bill. 41 


vs. 


Tae Texas CENTRAL MRalrLway 

| Company, THe Farmers’ Loan 

} AND TrusT Company, as Trustee, 

7 and Tae METROPOLITAN TRUST 

CoMPANY OF THE City oF NEW 

: York, as Trustee. 

In Equity, No. 21. 49 


Tae Farmers’ Loan AND TrUST 
Company, as Trustee. 


v8. 


| THe Texas CENTRAL MRarLway 
Company, THE METROPOLITAN 
Trust ComMPANY OF THE City OF 
New York, and Moraan’s Cross Bill, No. 33. 
LOUISIANA AND Texas RarLroap 43 
AND STEAMSHIP COMPANY. 


To the Honorable the Judges of said Court : 


The petition of the Farmers’ Loan and Trust Com- 
pany, defendant and cross-complainant herein, respect- - 
fully shows to the Court: ag 

That on the 26th day of May, 1888, your Honors en- | 
tered and filed in this cause a fina] decree in which 


ee ge 


44 your petitioner is informed and believes there is 
serious and grave error to its prejudice; that your 
petitioner desires to appeal from the whole of said de- 
cree, and desires that said appeal shall operate as a 
supersedeas ; wherefore, your petitioner prays that 
your Honors may grant it an order of appeal from the 
whole of said decree, returnable to the Supreme Court @70 
of the United States, at the October term thereof, for 
the year 1888, and that said appeal may operate as a | 
supersedeas, on the petitioner giving a bond. to be ap- 

45 proved by the Court, in such sum as the Court may 
fix ; and your petitioner prays that citations of appeal, 
in due form of law, may be directed to Morgan's 

- Louisiana and Texas Railroad and Steamship Com- 
pany, to the Texas Central Railway Company, and to 
the Metropolitan Trast Company of the City of New J 
York, as Trustee, commanding them, and each of them, 
to appear and answer this appeal. 


Turner, McCuvure & Roirston, j 
Solicitors for Farmers’ Loan 
and Trust Company. 

The foregoing petition considered, it is ordered that 
the Farmers’ Loan and Trust Company may be allowed 
an appeal from the whole decree herein, rendered and 
filed on the 26th day of May, 1888, on its giving a 
bond, with surety approved by the Court, in the sum 
of $——,, and that citations of appeal issue as prayed 
in the foregoing petition. In case the said complainant | 
take an appeal not to operate as a supersedeas, the bond 

47 tor such appeal is hereby fixed at the sum $——. 


June ae te 1888. K 


» 7 


13 


PETITIONER'S Exursit “ B.” 


Decree Allowing Issue of $130,000 Re- 
ceivers’ Certificates. 


UNITED STATES DISTRICT COURT, 


NORTHERN DISTRICT OF TEXAS, AT WACO. 


Morean’s LovistaNa AND TEXAS : 49 
R. R. & 8. S. Co. 
o No. 21. 
Equity Docket. 


THe Texas CENTRAL Rariway Co. 
et als. 


This cause came on to be heard by consent of par- 
ties on the 26th day of May, 1888, before the Hon. §0 
Don A. Pardee, Circuit Judge, sitting in Chambers, at 
the City of New Orleans, on the exceptions of the 
Farmers’ Loan and Trust Co. to the report of the 
Special Master herein, filed March 21, 1888, on the 
petition of the Receivers to borrow one hundred and 
twenty thousand dollars, herein filed on February 15, 
1888, and was argued by counsel, whereupon, and on 
consideration thereof, : 


It is ordered, adjudged and decreed that the excep- 
tions of the said Farmers’ Loan and Trust Company to 
the said Master’s report be overruled, and the said 
Master’s report be confirmed, and 


It is further ordered, adjudged and decreed that 
the joint Receivers herein, Benjamin G. Clarke and 
Charles Dillingham, be authorized to borrow the sum 
of $120,000, for which sum they are authorized and 
empowered to issue certificates or debentures not to 
exceed $120,000 in amount, and each of said debentures 


51 
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59 or certificates to be for such amount as said Receivers 
may deem proper, to bear a rate of interest not exceed- 
ing six per cent. per annum, to fall due at the option 
of the Receivers on or before the expiration of two 
years from their date, and said Receivers are authorized 
to sell said certificates at not less than par, the. pro- 
ceeds thereof to be applied tothe purpose of the neces- 
sary repairs and reconstructions recommended in the 
report of the Master. 


It is further ordered that said certificates and obli- 
gations, when issued, shall become, and they are hereby 
declared to be, a lien upon the roadbed, rolling stock, 
depots, and all other property of said railway com- 
pany, including the net earnings thereof after deduct- 
ing expenses of this receivership, and the operation of 
the road, said lien to be prior to all other liens except 
the lien for $25,000 of Receivers’ certificates heretofore 
allowed to be issued under orders of this Court. 


It is further ordered that said certificates or de- 
54 bentures be substantially in the form following, to wit: 


“Office Receivers Texas Central Railway Company, 
Benjamin G. Clarke and Charles Dillingham, Joint 
Receivers, Ross, Texas, , 188 . Two years 
after date, or on or before the expiration of two years, 
at the option of the Receivers, for value received, we, 
Benjamin.G. Clarke and Charles Dillingham, as joint 
Receivers of the property of the Texas Central Railway 
Company, do, under and by virtue of the power in us 

55 vested by an order of the Circuit Court of the United 
States in and for the Northern District of Texas, at 
Waco, made on the 28th day of May, 1888, in a certain 
cause wherein Morgan’s Louisiana and Texas Railroad 
and Steamship Company is complainant, and the Texas 
Central Railway Company e¢ a/s., are defendants, No. 
21 of the Equity Docket, hereby promise to pay, at the 

bank, in the City of New York, to bearer 
hereof, dollars, with interest from date until 
paid, at the rate of per cent. per annum. 


a9 


“ This obligation is one of a series amounting to one 56 
hundred and twenty thousand (#120,000) dollars 
a authorized by said Court to be made by us, as Keceiv- 
ers, and is, together with others of the same series, 
_ made and declared to be a lien upon the roadbed, 
rolling-stock, depots, und all other property of the said 
ys 0a railway company, of every nature and description, 
wheresoever situated, and also a lien upon the residue 
: of the earnings, incomes and profits of said property, 
that there may be, after deducting operating expenses, 
costs of repair and the expenses of our Receivership, 57 
and said lien to be prior to all other liens, except the 
lien of $25,000 of Receivers’ certificates heretofore 
issued under order of the said Court.” 


| (Signed) Don A. Parpeg, 
“|s Judge. 


| PETITIONER'S ExuHisit “ C.” 
Opinion of Judge Pardee. 58 


The Texas Central Railroad property is in the pos- 
session of the Court through Receivers, at the instance 
of the complainant, Morgan’s Louisiana Railroad and 
Steamship Company, and the consent of the cross- 
complainant, the Farmers’ Loan and Trust Company. 


It is the duty of the Court appointing the Receivers 
to see that the property is properly cared for and pre- 
served, and, if possible, managed as a “ going concern.” 59 


Wallace vs. Loomis, 97 U. S., 146. 

| Barton vs. Barbour, 104 U. S., 134. 

mt ais | Miltenberger vs. Logansport, 106 U. S., 
A 312. 

Burnham vs. Bowen, 111 U. S., 781. 


This duty continues after final decree and pend- 
. ing appeal. 
Bronson vs. La Crosse R. R., 1 Wall., 410. 


60 


61 
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From the nature of the case, “ the proper and judi- 
cious measures necessary to adopt to preserve the 
property from waste and loss,” are within the sound 
discretion of the Court. 


An appeal will not lie to revise the action of the 
Court below in a matter of discretion. 
See cases cited, Kinney’s Digest, vol. 1, 
p. 79, No. 36. 


It is doubtful whether an order in an equity cause 
authorizing a Receiver to borrow money for the preser- 
vation of the property in dispute, and to issue deben- 
tures therefor, secured by lien on the income and 
corpus of the property, is a final decree within the well- 
settled rule declared in Bostwick vs. Brinckerhoff, 106 


U.S., 3. 


I take it the rule is the same after as before final 
decree in the main cause. 


The Receivership being with the consent of the 
Farmers’ Loan and Trust Company, that company 
ought not to object to the discretion exercised by the 
Court for the preservation of the property, particularly 
when, as in this case, said company is fully protected 
against all burdens placed on the property to its dam- 
age after final decree and pending appeal by the appeal 
bond df $500,000 given by the appellant. 

Kountze vs. Omaha Hotel Co., 107 U. S., 
378. 


The effect of an appeal with supersedeas in this case 
will be practically to deprive the Circuit Court of the 
power to administer and preserve the property in its 
custody, and the result will be the waste and deteri- 
oration of the property to a larger extent than the 
amount of the Receivers’ certificates proposed, and 
possibly the forfeiture of the franchise from the ina- 
bility to maintain the railroad as a “going concern” 
for the transportation of persons and property. 

See Master’s report printed in the record. 
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An appeal granted on the bond offered (to wit,a 64 


nominal one) would leave no responsible party for the 
damage necessarily resulting to the property, whichever 
way the appeal might be decided. 


The case is one where the jurisdictiun is complete 
and u:disputed—where the receivership is consented 
to by the complaining party—where the order com- 
plained of is an imperative necessity—where the action 
of the Court is discretionary—and where the complain- 
ing party is fully protected in case the order finally 
results to his damage. | 


I am compelled to refuse the appeal; nevertheless, 
that the party may have an appeal, if the law gives one, 
I will suspend execution of the order complained of until 
June 25, to enable the matter to be laid before the 
Hon. Circuit Justice, or for the petitioner to take such 
other steps for relief as counsel may advise. 


June 12, 1888. 


Don A. PARDEE, 
Circuit Judge. 


I concur in the foregoing order of the Circuit Judge. 
Macon, Ga., August, 1888. 


L. Q. C. Lamar, 
Circuit Justice. 
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UNITED STATES SUPREME COURT. 
OCTOBER, 1888. 


Ex parte THE Farmers’ Loan anp Trust Company, 
Petitioner. 


IN THE MATTER 


of 


THe Farmers’ LOAN AND TRUST 
Company, as Trustee, 


v8. 


Tue Texas CENTRAL Rartway Com- 
PANY e al. 


BRIEF FOR PETITIONER 


On Morton ror Rute to SHow CausE wHy MANDAMUS 
SHOULD NoT IssvE, ETC. 


The facts on which the motion is based are fully set 
forth in the petition and affidavit herewith presented, 
and it is not deemed necessary to recapitulate them. It 
is enough to say that, after a final decree of foreclosure 
and sale, and pending an appeal from such decree, the 
Receivers of the defendant Railway Company ob- 
tained a decree of the Circuit Court which rendered 
the decree of foreclosure and sale authorizing them 
to issue certificates to the amount of $120,000, the 
same to be a lien on all the mortgaged property, 
superior to the lien of the foreclosed mortgages ; and 
that the Court below endeavors to prevent the 
mortgage Trustee from appealing from the decree 
creating such preferred lien, and refuses to fix the 
amount of bond to be given in case the appeal shall 
operate as a supersedeas, and the amount of bond in 
case the appeal shall not so operate. In other words, 
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most substantial right, refuses to permit us to bring 
that action before this Court for review. 


It will be noted that the petition of appeal filed by 
the petitioner prayed the Circuit Court to grant an 
order of appeal from the whole of the decree, such 
appeal to operate as a supersedeas on the petitioner 
giving a bond, to be approved by the Court in such sum 
as the Court might fic; and further prayed for the issue 
of citations. 


POINTS. 


THe TRUSTEE HAS AN ABSOLUTE RIGHT TO APPEAL FROM 
THE ORDER IN QUESTION, AND THE ACTION OF THE JUDGE 
IN ALLOWING THE APPEAL IS MERELY PERFUNCTORY. 


“An aeeeee shall be allowed to the Supreme Court 
from all final decrees of any Circuit Court, or of any 
District Court acting as a Circuit Court, in cases of 
equity and of admiralty and maritime jurisdiction, 
where the matter in dispute, exclusive of costs, ex- 
ceeds the sum or value of two thousand dollars, and 
the Supreme Court is required to receive, hear and 
determine such appeal.” 


U. 8. Revised Statutes, § 692. 


The statute is peremptory. It recognizes an abso- 
lute right which the party may exercise at his volition 
and which is independent of judicial discretion. 


United States vs. Adams, 6 Wall., 101. 
But it may be contended that the decree permitting 


the issue of the certificates is not a final decree within 
the meaning of the statute. : 


the Court below, having acted in a matter affecting a 72 


76 


78 


In the first place that question is not for the Circuit 
Judge to determine. If an appeal does not lie from 
the decree, the remedy is by application to the Supreme 
Court to dismiss the appeal, and will be entertained 
by this Court at once, without waiting for the cause to 
be reached upon the docket. 


Simmons vs. Burlington, Cedar Rapids and 
Northern, 123 U.8., 52. 


When a petition of appeal is presented to the Circuit 
Judge, he is, in fact, simply asked to fix the amount of 
the bond. This is practically all his duty. The allow- 
ance of the appeal is a matter of course, and he has 
no discretion as to whether or not he will allow it. 


“ When the Court has rendered its judgment, either 
party may appeal, that is, has the right of appeal, and 
may exercise that right of his own volition. The 
Court cannot prevent it, nor is the right dependent 
upon any judicial discretion.” 


Per Justice Miller in United States vs. 
Adams, 6 Wall, 107. 


In a case in which an appeal was taken orally in 
open court, and no entry appeared upon the minutes, 
Chief Justice Taney says : 


“In making the appeal the party exercised a legal 
right. It was made in open court, and the Clerk had 
official knowledge of the fact.” 


Speaking of the order subsequently made by the 
Judge directing the entry to be made in the Order Book, 


he says: 


“ But the appellant had legal rights, and he cannot 
be deprived of them by any irregularity in a clerical 
entry. Strictly speaking, nothing ought to have been 
entered either in the minutes or on the Order Book as 
of the day the. decree was passed, except the appeal 
itself. And this, indeed, would appear to have been 
all the Judge ordered. For the appeal could not have 
been allowed on that day, because an order of a Court, 
or a Judge allowing an appeal is in effect nothing more 
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than an order to send the transcript of the record to the 
Appellate Court. It is the Clerk’s authority for making 
the return to the Superior Court. And that order 
could not be legally given until the security required 
by law was offered and approved. But, when the a 
peal was taken, the approval of the Court could not 
made the only condition upon which it should be al- 
lowed. He had a right by law to carry up his appeal, 
if the security he offered was konedead by the i} udge, 
out of court, in vacation; and no entry of the Clerk, 
and indeed no order of the Court, could deprive him 
of this right.” 


Hudgins vs. Kemp, 18 How., 530, 537-8. 


An allowance of appeal by the Circuit Judge is not 
an adjudication as to whether the appeal will lie or 
not. 


“A contrary doctrine would be exceedingly incon- 
venient if it could be maintained, and would throw 
upon a single Judge the responsibility which properly 
belongs to the Court. And it does not by any means 
follow that the Judge who authorizes the appeal has 
made up his own mind that the party is legally entitled 
to it. He may, and no doubt often does, entertain 
doubts upon the subject, or may regard the point as 
new and undecided, and upon which different opinions 
may be entertained, and in such case he grants the ap- 
peal in order to bring the matter before the Court and 
enable it to decide for itself whether the case is or is 
not within their appellate jurisdiction as regulated by 
the Act of Congress.” 


Chief Justice Taney, in 
Callan vs. May, 2 Black, 541. 


The Circuit Judge, in his opinion refusing the 
appeal, says: 


“Tt is doubtful whether an order in an equity cause, 
authorizing a Receiver to borrow money for the 

reservation of the property in dispute and to issue 
Seieaieien therefor, secured by lien on the income and 
corpus of the property, is a final decree within the 
well-settled rule declared in Bostwick vs. Brinkerhoff, 
(106 U S., 3). I take it the rule is the same after 
before final decree in the main cause.” | 
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84 Bostwick vs. Brinkerhoff was a motion to dismiss a 
writ of error to the Court of Appeals of the State of p 
New York. The Chief Justice says: 


“The rule is well settled and of long standing that a 
judgment or decree, to be final within the meaning of 
that term, as used in the acts of Congress, giving this 
Court jurisdiction on appeals and writs of error, must @ +4 
terminate the litigation between the parties on the 
merits of the cause, so that if there should be an 
affirmance here, the Court below will have nothing to 

85 do but to execute the judgment or decree it had 
already rendered” (citing cases.) “It is not always 
easy to decide when decrees in equity are final within 
this rule, and there may be some apparent conflict in 

‘ the cases on that subject; but in the common law 
courts the question has ever been a difficult one.” 


The Chief Justice then goes on to say that the com- 
mon law case before him was a judgment of reversal, | 
with leave for further proceedings in the Court below, \ 
and could not, therefore, be brought to the Supreme ts 
Court on writ of error. 

: 


This certainly does not hold, or tend to hold, that 
a decree in an equity cause, authorizing a Receiver, not 
only to borrow money, but to issue certificates for that 
money which shall be a lien prior to the mortgage debt, is 
not appealable. 


2 ae, AB acy aga 


Such decrees have repeatedly been the subject of 
appeal to this Court. 


In Williams vs. Morgan (111 U. S., 684), a decree of 

87 the Cireuit Court fixing compensation of mortgage 

trustees was held to be a final decree, as to which the 

Supreme Court had jurisdiction on appeal. Justice 
Bradley in this case gays: : 


| 


“That the order is such as could be appealed from 
we think is equally apparent. It was final in its nature, 
and was made in a matter distinct from the general sub- 
ject of the litigation, a matter by itself, which affected 
only the parties to ee controversy and those 
whom they represented.” 


| << @ 


made during the pendency of the cause and before the 
final decree. It is possible that an order authorizing 
the issuing of receiver's certificates, even though it 
gives them a lien prior to the lien of the mortgages on 
the property, may not at once be appealable, because 
it is an interlocutory order, and will be reviewed when 
the final decree comes up on appeal. But the case is 
very different when the final decree has already been 
entered, and the Cuurt assumes, in the exercise of its 
jurisdiction, which is simply a jurisdiction to preserve 
the property, to create a preferred debt. An order like 
that must be in its very nature subject to review, 
whether it is made before or after final decree. If it 
is made before final decree, it is reviewed by appeal 
from the decree itself; if it is made after final decree, 
it must necessarily be considered a final decree and be 
subject: to review as such. 


In Forgay vs. Conrad, (6 How., 201, 204), Chief Jus- 
tice Taney, speaking of final decrees, says: 


“ When the decree decides the right to the property 
in contest, and directs it to be delivered up by the de- 
fendant to the complainant, or directs it to be sold, or 
directs the defendant to pay a certain sum of money to 
the complainant, and the complainant is entitled to have 
such decree carried into immediate execution, the de- 
cree must be regarded as a final one to that extent, and 
authorizes an appeal to this Court, although so much 
of the bill is retained in the Circuit Court as is neces- 
sary for the purpose of adjusting by a further decree 
the amounts between the parties pursuant to the de- 
cree passed. This rule, of course, does not extend to 
cases where money is directed to be paid into Court, 
or property to be delivered to a receiver, or property 
to be held in trust to be delivered to a new trustee ap- 

inted by the Court, or cases of a like description. 
Orders of, that kind are frequently and necessarily 
made in the progress of a cause. But they are inter- 
locutory only, and intended to preserve the subj 
matter in dispute from waste or deterioration, and to 
keep within the control of the Court until the rights of 
the parties concerned can be adjudicated by a final 
decree.” | 


An interlocutory order is of necessity an order 88 


91 
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92 In limiting the right of appeal to final decrees, it 
was obviously the object of the law to suve the unnec- | 
essary expense and delay of repeated appeals in the “ak 
same suit, and to have the whole case and every matter : 
in controversy in it decided in a single appeal. Cases, | 
indeed, sometimes arise where the purposes of justice 
requiré that the property in controversy should be 
placed in the hands of a receiver, or a trustee be . 
cha.ged, or money be paid into Court. But orders of @ + ( 
this deacription stand upon very different principles from 

the interlocutory orders of which we are speaking.” 


93 This case of Forgay vs. Conrad, was expressly 
affirmed in 7’hompson vs. Deane, (7 Wall., 342.) 


In Stovall vs. Banks, (10 Wall., 586), Mr. Justice 
Strong says: 


“Tt cannot be maintained that a decree which ad- Fe iP 
judges 2 certain sum of money to be due from a defend- 
ant to the complainant, and awards execution to collect 
it, is not a final decree, conclusive upon the parties.” Tf 


In this case the decree complained of takes from us 
just so much of the security for our debt, and it is ad- : 
mitted that the security is entirely inadequate. There- 
fore this decree takes a certain sum of money which is | 
due from the defendant to us, and is therefore an ap- 
appealable decree. 


In the case of the Wabash and Erie Canal Co. vs. Beers, : 

(1 Black, 54), Chief Justice Taney held a decree final : bh 

because, as he said, it left no question of right between 

the parties open to future adjudication. So in our case, 

95 there is no question as to the lien of these certificates 
left open to future adjudication by this decree. 


Per erm cain, comes come 


Of cpurse, it is not contended that every order or 
decree which the Court may make after the entry of 
the final decree in the cause, adjudicating the rights 
between the parties, is subject to review as a final de- 
cree. Orders of the Court after judgment for carrying 
the judgment into effect are not appealable. 


Callam vs. May (2 Black, 541). 
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or decrees that may be made after the final decree 
or judgment in the cause, namely, decrees for 
the purpose of carrying out the judgment, and other 
decrees, such as that under consideration, which effect 
substantial rights, and which the Court assumes to 
make by reason of its power, to preserve the property. 
We will now give a number of instances in which the 
Supreme Court of the United States has entertained 
appeals from orders of this nature. 


Blossom vs. Milwaukee R. R. Co. (1 Wall, 655) was a 
case in which a decree had been rendered foreclosing the 
mortgage and ordering a sale, and on the sale under the 
decree Blossom bid for the property. The sale was 
suspended at that point and never actually proceeded 
further. Blossom, however, went to the District Court 
and by petition, prayed to have the sale completed and 
confirmed. His application was, however, refused, and 
from the order of refusal he took an appeal, which, on 
motion to dismiss, was sustained by the Supreme 
Court, Mr. Justice Miller giving the opinion, from which 
we extract as follows: 


“Although this Court has frequently decided that 
where the act complained of was a mere ministerial 
duty necessarily growing out of the decree which was 
being carried into effect, no appeal would lie, it has 
never decreed that in no case arising after a decree 
which is final only in the sense which would allow it to 
be appealed, will an appeal be allowed from an order 
of the Court, however it might affect the important 
interests or decide matters not before the Court when 
the first decree was rendered. Such a doctrine would 
place a very large proportion of the most important 
matters adjudged by Courts of Chancery beyond the 
reach of an appeal. On the os this Court has 
repeatedly considered appeals from the decrees of the 
Circuit Courts, upon matters arising after the case had 
been here, and the Courts below had entered decrees in 
accordance with the directions of this Court. At the 

resent term, in the case of A. R. Orchard vs. John 
ughes, the Court refused to dismiss an appeal from 
an order confirming a sale under a decree of foreclosure, 


It is evident that there are two kinds of orders 96 
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101 
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103 
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100 and directed that the case should be heard, with the 


appeal from the principal decree in the suit which 
ordered the sale.” 


Fosdick vs. Schall (99 U. S., 235), was a case in which, 
after the decree of foreclosure and sale, the Court made 
an order as to returning certain cars and paying certain 
money out of the funds arising from the sale. From 
this order an appeal was sustained. 


So again in Trustees vs. Greenough (105 U. S8., 527) it 
was held that an appeal lay from a decree in equity for 
costs when they were directed to be paid, not by a 
particular party, but out of the fund in the hands or 
under the control of the Court The order appealed 
from in this case was made after the final decree in the 
cause. 


Burnham vs. Bowen (111 U.S., 776), was a case in 
which a decree of foreclosure and sale was made in 
October, 1876, and four years after the decree ordering 
the payment to the defendant of a certain sum was 
made, from which the Supreme Court entertained an 


appeal. 


The Circuit Judge seems to have misapprehended 
our position with respect to the bond, for he says that 
the bond offered was a nominal one. We presented no 
bond to him for approval, but waited until he should 
fix the amount, expressing. however, our readiness to 
furnish such bond as he might require. In our peti- 
tion of appeal we stated that we desired to appeal 
from the whole of the decree, the appeal to operate as 
a supersedeas, and prayed that he would grant the peti- 
tion and order the appeal, returnable to the Supreme 
Court, to operate as a supersedeas, on the petitioner 
giving a bond, to be approved by the Court in such 
sum as the Court might fix. 


It is true, that in presenting this petition to the 
Judge, which was done by letter, we stated to him that 
we thought that the bond on supersedeas should be a 
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small one ; but, so far as the record goes, we simply 
asked the Judge to carry out what we conceited to be 
his duty, in naming the amount in which we had to 
give a bond, if we desired it to act as a supersedeas, and 
the amount in case we did not desire it to act asa 
supersedeas. 


THE DECKEE FROM WHICH WE APPEAL IS NOT ONE 
WHICH LIES WITHIN THE DISCRETIONARY POWERS OF THE 
CrrcouIT COURT AND WHICH THEREFORE CANNOT BE RE- 
VIEWED ON APPEAL. 


The Circuit Judge, in his opinion, alludes to the 
duty of the Court to preserve the property which is the 
subject of the litigation, and says that, from the nature 
of the case, the measures to be adopted to preserve 
property are within the sound discretion of the Court, 
and that an appeal will not lie to revise the action of 
the Court below in the matter of discretion. 


We do not propose to question the power of the 
Court to preserve and care for the property. What we 
do question is its power to practically reconstruct it 
and to create a preferred indebtedness for that pur- 
pose. This Court has decided that that cannot be 
done. 


The action of the Circuit Coart is not discretionary 
in any such sense as not to be open to review. 


The discretion which is not subject to appeal is con- 
fined almost entirely to matters of practice. 
Phillips’ U. S. Supreme Court Practice, 
chap. VIL, p. 837. : 


The cases to which the Circuit Judge refers in 1 
Kinney's Digest, p. 79, No. 36, as sustaining his claim, 


104 


105 


106 


107 


108 are the following: Murphy vs. Stewart (2 How., 263), a 
case of amendment of.the record ; Morsell vs. Hall (13 ss 
How., 212), a motion to enter an exoneratur of bail ; 
Turner vs. Yates (16 How., 14), affirming the duty of 
the Court below to. guard against surprise ; Pomeroy 
vs. Indiana State Bank (1 Wall., 592), holding that a 
motion for a new trial is addressed to the discretion of ¢ + { 
the Circuit Court, and that the decision of that Court 

in granting or refusing it, is not a proper subject of a 
bill of exceptions ; Freeborn vs. Smith (2 Wall., 160), 
109 holding that this Court will not hear, on writ of error, 
matters which are properly the subject of application 
for new trial, and Erskine vs. Hohnbach (14 Wall., 613), 
purely a question of practice. 


The decree in question undertakes to create a pre- | . 
ferred debt and to postpone our lien to the lien of 
that debt. If the Court can do this to the amount of 
$120,000, it can do it to the amount of millions and : 
wipe out our entire security, giving us no right of r 
110 appeal. & 


RET. 


A WRIT OF MANDAMUS JS THE APPROPRIATE REMEDY 
WHEN THE CIRCUIT COURT REFUSES TO ALLOW AN APPEAL. 


If a party has done all that the statute requires ; i . 
to entitle him to appeal, and the allowance thereof is i 


refused, a mandamus lies to compel the allowance. 
United States vs. Gomez, 3 Wall., 752. 


In Ex parte Jordan (94 U.S., 248), an application was : 
made for mandamus to the Circuit Court of the United if 
States for the Southern District of New York, to com- | 

the allowance of an appeal from its decision. The ik 

- Circuit Judge had refused to allow the appeal. The i 
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Chief Justice, in commenting upon section 692 of the 112 
Revised Statutes, relative to allowance of appeal said : 


“The language of the statute is ‘shall be allowed,’ 
which means ‘must be allowed,’ when asked for by one 
who stands in such relation to the case that he ean de- 
mand it. The question upon such an application is, 
not what will be gained by an appeal, but whether the 
party asking it can appealat all. * * * When this 
reference was made the petitioners were defendants 
and actors in respect to the litigation. They certainly 
had the right to contend before the Master and to ex- 
cept to his report. This they did and their exceptions 
were oviataled * * * A writ of mandamus will be 
issued directing the Circuit Court to allow the appeal 
asked for.” 


Ex parte Railroad Company (95 U. S., 221) is another 
case in which it was decided that a party adversely 
affected by a final degree has a right to appeal to 
this Court which, if withheld, may be enforced by man- 
damus. 


The writ of supersedeas is an important one, and 
whenever a party complies with all the requisitions of 
the statute in relation thereto, but the stay of execu- 
tion is still denied to him, he may obtain relief from 
the Supreme Court, either by mandamus or writ of 
supersedeas. 

Ex parte Milwaukee FR. R. Co, 5 Wall., 
575. 


A supersedeas being a statutory remedy, can only be 
obtained by a strict compliance with all the required 
conditions, none of which can be dispensed with (see 
Hogan vs. Ross, 11 How., 297.) ‘Time is an essential 
element in the proceeding, and it is true that if a delay 
beyond the limited time occurs, the right to the 
remedy is gone, and the successful party holds his 
decree discharged from this means of staying proceed- 
ings for its enforcement ; but it has been distinctly held 


that a nunc pro tunc order will be effectual for such 


purpose, where it appears that the delay was the act 
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116 of the Court, and not of the parties, and that injustice 
-will not be done. 


Sage vs. Railroad Co., 93 U. 8., 412. 


The Circuit Judge made the order in New Orleans. 
The petitioner is a New York corporation. We acted 
very rapidly, applying for an allowance of the appeal 
about two weeks after the decree was rendered. The 
application was considered, and denied after argument. 
We could do nothing more, except make application to 
117 the Circuit Court Justice, which was done as speedily 
as possible, for there can be no appeal without the 
taking of security either for costs, or costs and dam- 
’ ages, and this is to be done by the Court or a judge 
or justice, by the acceptance of the security. 


Sage vs. Railroad Co., 96 U. 8., 714. 


That is the position in which we have stood ever 
since. We cannot take our appeal, because we cannot 
get a judge to fix the amount of security. We made 

118 the application within the sixty days, and consequently, 
under the decision above noted, if we are granted the ; 
relief now sought in the appellate court, it is clear 
that a nunc pro tunc order can and should be made, for 
the reason that the delay was the act of the Court, and 
not that of the petitioner. 


IV : 


THE BONDHOLDERS HAVE ABSOLUTELY NO PROTECTION 
WHATEVER EXCEPT BY APPEAL IN THIS CASE. 


ao See 


a : . The Circuit Judge, in his opinion, says that the 1} 


the property to its damage after final decree and 


pol | an appeal, by the appeal bond given by the 
a on appeal from the main cause; and he 
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quotes the case of Kountze vs. Omaha Hotel Company 120 


(107 U. S., 378). That is a case in which the Court 
expressly holds that in a foreclosure suit the appeal 
bond is not intended as security for either the 
amount of the decree or the interest accruing pending 
the appeal, but for such damages as may arise from the 
delay incident to the appeal (p. 390). Furthermore, the 
appellants can exercise their right to have the appeal 
dismissed, notwithstanding any opposition that we 
might make. 

Cleveland vs. Chamberlain, 1 Black, 419. 

Ladham vs. Deming, 9 Wall., 145. 


The Circuit Judge also says that the effect of an ap- 
peal with supersedeas would be practically to deprive 
the Court of the power to administer and preserve the 
property in its custody, and the result would be the 
waste and deterioration of the property to a larger ex- 
tent than the amoant of the Receivers’ certificates pro- 
posed, and possibly the forfeiture of the franchise. 


We submit, with great respect, that the questions as 
to what the effect of an appeal may be and what the 
practical result is, are not pertinent on a motion to fix 
security on an appeal. The question is whether we 
are entitled to appeal or not, and if the appeal that we 
are entitled to shall work the ruin of the property 
which is mortgaged for so much more than it is worth, 
that is our loss, and not the loss of any other person. 


The Circuit Judge also says in his ovinion that the 
Receivership being with the consent of petitioner, it 
ought not now to object to the discretion exercised by 
the Court for the preservation of the property. 


The property was placed in the hands of Receivers 
on the application of the Morgan Company. Possibly 
the trustee may be considered as having, by its posi- 
tion subsequently taken in the cause, assented to the 
receivership. Nevertheless, that implies no assent 
further than that the Receivers shall keep the property. 


We have never consented that they should reconstruct 
it, and we do not propose to give any such consent. 
Indeed, we have shown, and propose still to show our 
dissent by every means in our power. 


as Peace en ene ene 


To recapitulate, we insist that we have an absolute 
right to an appeal, the office of the Judge being simply 
to fix the amount of the bond which we must give in 
case the appeal acts as a «wpersedeas, and the amount 
which we must give in case it does not so operate ; that 
the decree in question is in no respect discretionary, — 
but affects a most substantial right and is open to 
review, as it postpones the lien of our mortgage to the 
lien of securities to be issued by the Receivers to our 
great gletriment ; that such an order is a final decree 
within the meaning of the statute, and that we have no 
protection except that afforded us by an appeal from 
the decree. 


The Cireuit Court does not hold the key to the gates 
of this Court. Saving exceptional cases which prove 
the rule and which are created by statute, it belongs to 
the appellate Court to determine its own jurisdiction 
and to say who are and who are not entitled to appeal. 
Otherwise this Court would practically be at the mercy 
of the Circuit Court. The object of applying to the 
Circuit Judge for allowance of appeal is not to open 
discussion as to the merits of the decree, but simply 
that the Judge, in addition to fixing the amount of the 
bond, may, in the discharge of a ministerial duty, 
authenticate the proceedinys as to their regularity and 
authenticity and as to the identity of the parties. 


THE RULE TO SHOW CAUSE SHOULD BE GRANTED AS 
ASKED FOR. 


Turner, McCiure & Roisron, 
Solicitors for Petitioner. 


Hersert B. Turner, 
Of Counsel. 
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124 We have never consented that they should reconstruct 
it, and we do not propose to give any such consent. 
Indeed, we have shown, and propose still to show our 
dissent by every means in our power. 
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To recapitulate, we insist that we have an absolute 
right to an appeal, the office of the Judge being simply 
to fix the amount of the bond which we must give in 
case the appeal acts as a supersedeas, and the amount 
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195 Which we must give in case it does not so operate ; that 
the decree in question is in no respect discretionary, 
but affects a most substantial right and is open to 
review, as it postpones the lien of our mortgage to the 
lien of securities to be issued by the Receivers to our 
great detriment; that such an order is a final decree 
within the meaning of the statute, and that we have no 
protection except that afforded us by an appeal from 
the decree. 


» 


The Cireuit Court does not hold the key to the gates 

126 of this Court. Saving exceptional cases which prove 

the rule and which are created by statute, it belongs to 

the appellate Court to determine its own jurisdiction 

and to say who are and who are not entitled to appeal. 

Otherwise this Court would practically be at the mercy 

of the Cireuit Court. The object of applying to the 

Circuit Judge for allowance of appeal is not to open 

discussion as to the merits of the decree, but simply 

that the Judge, in addition to fixing the amount of the 

bond, may, in the discharge of a ministerial duty, 

127 authenticate the proceedings as to their regularity and 
authenticity and as to the identity of the parties. 
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THE RULE TO SHOW CAUSE SHOULD BE GRANTED AS 
ASKED FOR. 


i 5 Ely, #8 
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Turner, McCiure & Ro.stTon, 
Solicitors for Petitioner. 


' 
Hersert B. Turner, 
: Of Counsel. 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


In the matter of THe FARMERS’ 
LOAN AND Trust CoMPANY 


No. 4. 
ae ? Original. 


Toe Texas CENTRAL MRatiway 
Co. et al. 


Brief for the Farmers’ Loan and Trust 
Company. 


This is a motion for a writ of mandamus to the 
Circuit Court of the United States for the Northern 


District of Texas, directing it to fix amount of bond to - 


be given by the petitioner on appeal from a decree 
rendered in that Court. 


In April, 1885, Morgans’ Louisiana and Texas Rail- 
road and Steamship Company (a Louisiana corpora- 
tion), filed a bill in said Circuit Court against the 
Texas Central Railway Company (a Texas corporation), 
claiming, as an unsecured creditor, a lien for money 
loaned on all the property of the Railway Company 
paramount to the lien of two trust mortgages of prior 
date, held by the Trust Company. The bill averred 
insolvency, and asked the appointment of Receivers. 
Thereupon Messrs. Clarke and Dillingham were 
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appointed, and they still remain in charge of the 
property. 3 


Subsequently the Trust Company came in as party 
defendant, filing an answer, and still later a cross-bill 
to foreclose its mortgages, substantially in the ordi- 
nary form. 


The cause proceeded in due course upon bill and 
cross-bill, until April 11, 1887, when final decree of 
foreclosure and sale was rendered, adjudging the lien 
of the Trust Company’s mortgage for over $4,000,000 
to be the paramount lien, and that of the Morgan 
Company for some $750,000, to be junior. (See Decree, 
Return, Exhibit B, p. 7.) 


The execution of this decree and sale of the prop- 
erty was stayed by supersedeas bonds, duly given by 
the Morgan Company and the Railway Company, on 
separate appeals taken by them to this Court. A motion 
filed in this Court in February, 1888, to advance the 
cause, was denied. 


The Receivers remained in possession of the property 
pending the appeal. The Trust Company thereupon 
moved to be placed in possession. The motion was 
strenuously opposed, and when it was granted by the 
Circuit Judge, the attorneys of the Morgan Company 
and Railroad Company and of the Receivers, induced 
the Circuit Judge to grant a re-argument to be had be- 
fore Mr. Justice Harlan. On the hearing before him, 
the motion was finally denied. These facts should be 
remembered when our opponents speak of the embar- 
rassments under which the Receivers are placed in 
operating the road. 


On February 15, 1888, Receivers filed a petition 
in the Court below (Return, Exhibit C, p. 19), asking 
leave to borrow $120,000 for the purpose of repairing 
the road. This petition was refered to a Master who 
reported that the prayer of the Receivers should be 
granted. The Trust Company filed exceptions. The 


§ 


cause was argued May 26, 1888, the exceptions over- 
ruled and the decree complained of granted. 


This decree (Petitioner’s Exhibit B, p. 13) author- 
ized the Receivers to borrow $120,000, and to issue 
certificates for the same bearing interest not to exceed 
six per cent. to fall due, at the option of the Receivers, 
on or before the expiration of two years, to be sold at 
not less than par, proceeds to be applied to the pur- 
poses of the necessary repairs and reconstructions 
recommended in the report of the Master; and it fur- 
ther orders “that said certificates and obligations, 
when issued, shall become, and they are declared to be, 
a lien upon the road-bed, rolling-stock, depots and all 
other property of said railway company, including the 
net earnings thereof after deducting expenses of this 
receivership and the operation of the road, said lien to 
be prior to all other liens except the lien for $25,000 
of Receivers’ certificates” previously allowed. The 
form of the certificate is recited. 


Within a very few days after the entry of the order, 
the Trust Company presented to the Circuit Judge its 
Petition of Appeal (Petitioner’s Exhibit A, p. 11), 
for an allowance of appeal from the decree of May 26, 
1888, with a draft order for signature, leaving a blank 
to be filled with the sum in which the bond should be 
given if to operate as a supersedeas, and another blank 
for the sum in which it should be given if it were not 
so to operate. The Judge on due consideration 
denied the petition, and refused to fix the amount in 
which bonds should be given, writing an opinion (Pe- 
titioner’s Exhibit C, p. 15). A re-hearing was had 
before the Supreme Court Justice for the Circuit and 
he concurred in the opinion of the Circuit Judge. 


The above statement, it is believed, contains nothing 
which will not be conceded by the other side.. More- 
over we admit the “ deplorable condition” of the prop- 
erty. It is in such a bad condition that the Court 
below is actually endeavoring to construct it anew, and 
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to create prior liens for that purpose, which is far 
beyond its power. 


But while we make no opposition to the showing of 
the Court below in this respect, we call attention to 
the obvious fact that, some how or other, notwith- 
standing its condition, the road is actually operated, 
and seems to pay its way. 


The Court below has attempted to create a prior lien 
of $120,000 on the property covered by our mortgage, 
and to prevent us from bringing up the matter for re- 
view. If it can do this, there is, we submit scarcely 
any limit to its “ discretion.” 


We contend that the order in question is a final de- 
cree, and therefore appealable; that it is not a dis- 
cretionary order; that the action which the Judge 
below was asked to perform, namely, to fix the amount 
of the bond, is merely perfunctory; that the writ 
of mandamus is the appropriate remedy, and that 
the bondholders have absolutely no protection what- 
ever except by appeal. 


o 


POINTS. 
First. 


Tue TRUSTEE HAS AN ABSOLUTE RIGHT TO APPEAL FROM 
THE ORDER IN QUESTION, AND THE ACTION OF THE JUDGE IN 
ALLOWING THE APPEAL {S MERELY PERFUNCTORY. 


“ An aeeeet shall be allowed to the Supreme Court 
from all final decrees of any Circuit Court, or of any 

District Court acting as a Circuit Court in cases of 

equity and of admiralty and maritime jurisdiction, 

where the matter in dispute, exclusive of costs, ex- 

ceeds the sum or value of two thousand dollars, and 
the Supreme Court is required to receive, hear and 

determine such appeal.” 


U. 8. Revised Statutes, § 692. 


§ 


The statute is peremptory. It recognizes an abso- 
lute right which the party may exercise at his volition 
and which is independent of judicial discretion. 


United States vs. Adams, 6 Wall., 101. 


But it is contended that the decree permitting the 
issue of the certificates is not a final decree within the 
meaning of the statute. 


In the first place that question is not for the Circuit 
Judge to determine. If an appeal does not lie from 
the decree, the remedy is by application to this Court 
to dismiss the appeal. 


Simmons vs. Burlington, Cedar Rapids and 
Northern, 123 U.S.. 52. 


When a petition of appeal is presented to the Circuit 
Judge, he is, in fact, simply asked to fix the amount 
of the bond. This is practically all his duty. The 
“allowance” of the appeal is a matter of course. He 
has no discretion as to whether or not he will allow it. 


“When the Court has rendered its judgment, either 
party may appeal, that is, has the right of appeal, and 
may exercise that right of his own volition. The 
Court cannot prevent it, nor is the right dependent 
upon any judicial discretion.” 

Per Justice Miller in United States vs. 
Adams, 6 Wall, 107. 


In acase in which an appeal was taken orally in 
open court, and no entry appeared upon the minutes, 
Chief Justice Taney says : 


“In making the appeal the party exercised a legal 
ight. It om made ogee court, and the Clerk had 
official knowledge of the fact.” 


Speaking of the order subsequently made by - the 
Judge, directing the entry to be made in the Order 
Book, he says : 
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“ But the appellant had legal rights, and he cannot 
be deprived of them by any irregularity in a clerical 
entry. Strictly speaking, nothing ought to have been 
entered either in the minutes or on the Order Book as 
of the day the decree was passed, except the appeal 
itself. And this, indeed, would appear to have been 
allthe Judge ordered. Forthe appeal could not have 
been allowed on that day, because an order of a Court 
or a Judge a'lowing an appeal is in effect nothing more 
than an order to send the transcript of the record to the 
Appellate Court. It is the Clerk's authority for mak- 
ing the return to the Superior Court And that order 
could not be legally given until the security required 
by law was offered and approved. But, when the a 


_ peal was taken, the approval of the Court could not 


made the only condition upon which it should be al- 
lowed. He had a right by law to carry up his appeal, 
if the security he offered was approved by the Judge. 
out of court, in vacation; and no entry of the Clerk, 
and indeed no order of the Court, could deprive him 
of this right.” 


Hudgins vs. Kemp, 18 How., 530, 537-8. 


An allowance of appeal by the Circuit Judge is not 
an adjudication as to whether the appeal will lie or 
not. 


“A contrary doctrine would be exceedingly incon- 
venient if it could be maintained, and weld thro 
upon a single Judge the responsibility which prtonele 
belongs to the Court. And it does not by any means 
follow that the Judge who authorizes the appeal has 
made up his own mind that the party is legally entitled 
to it. e may, and no doubt often does, entertain 
doubts upon the subject, or may regard the point as 
new and undecided, and upon which different opinions 
may be entertained, and in such case he grants the ap- 
peal in order to bring the matter before the Court and 
enable it to decide for itself whether the case is or is 
not within their appellate jurisdiction as regulated by 
the Act of Congress.” 


Chief Justice Taney, in 
Callan vs. May, 2 Black, 541. 
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The Circuit Judge, in the case at bar, in his opinion 
refusing the appeal, says: 


“Tt is doubtful whether an order in an equity cause, 
authorizing a Receiver to borrow money for the pre- 
servation of the property in dispute and to issue 
debentures therefor, secured by lien on the income and 

us of the property, is a final decree within the 
well-settled rule declared in Bostwick vs. Brinkerhoff, 
(106 U.S., 3). I take it the rule is the same after as 
before final decree in the main cause.” 


Bostwick vs. Brinkerhoff was a motion to dismiss a 
writ of error to the Court of Appeals of the State of 
New York. The Chief Justice says : 


“The rule is well settled and of long standing that a 
judgment or decree, to be final within the meaning of 
that term, as used in the acts of Congress, giving this 


Court jurisdiction on appeals and writs of error, must — 


terminate the litigation between the parties on the 
merits of the cause, so that if there should be an 
affirmance here, the Court below will have nothing to 
do but to execute the judgment or decree it had 
already rendered” (citing cases). “It is not always 
easy to decide when decrees in equity are final within 
this rule, and there may be some apparent conflict in 
the cases on that subject; but in the common law 
courts the question has never been a difficult one.” 


The Chief Justice then goes on to say that the com- 
mon law case before him was a judgment of reversal, 
with leave for further proceedings in the Court below, 
and could not, therefore, be brought to the Supreme 
Court on writ of error. 


This certainly does not hold, or tend to hold, that a 
decree in an equity cause, authorizing a receiver, not 
only to borrow money, but to issue certificates for that 
money which shall be a lien prior to the mortgage debt, is 
not appealable. On the contrary let us see whether 
such a decree is not clearly a final decree within 
therule declared in Bostwick vs. Brinkerhoff. The 
litigation was as to whether there should or should not 
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bé such a preferred lien created. It is terminated in 
the most practical way by this decree, and if the decree 
is affirmed when heard on appeal, the Court below will 
have nothing to do but to carry it out and issue the 
certificates. 


But the Court, in its return to the order to show 
cause herein, makes an entirely novel suggestion 
which does not appear in the opinion rendered when the 
appeal was denied. It is to the effect that the appeal 
is premature, the trustee having complete remedy by 
opposition to the final decree of distribution of pro- 
ceeds of the property, in case such decree should con- 
tain a provision applying a part of the proceeds of sale, 
or a part of the property in the hands of the Court to 
the payment of the certificates when issued in the 
hands of the holders thereof (Return, p. 5). 


If this is so, it is certainly most unfortunate for all 
concerned. It is of the greatest importance to those 
purchasing such certificates that the position taken by 
parties interested on the question of their validity 
should be known as soon as possible. It is of no less 
importance to the Court that its securities should not 
rest underacloud. Is it supposed that the trustee can 
wait for years, not signifying its opposition to these cer- 
tificates,—an objection going to their very life,—until 
two years after the formal accounting which follows a 
sale of a railroad, the certificates having meanwhile 
passed into the hands of parties having no intimation 
of opposition, and then be heard to question the valid- 
ity of these evidences of the Court’s indebtedness in 
the administration of the property ? 


Let us see what the practical operation of such a 
rule would be. The decree of May 26, 1888, is made 
authorizing the issuing of $120,000 of certificates. 
The trustee takes no appeal, being entitled to none. 
The certificates are issued and passed into the hands 
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of innocent holders for value. After thé expiration of 
two or three years, the appeal in this Court having 
been heard and disposed of, the railroad property is 
sold bythe Master Commissioners appointed in the 
decree in the main cause. That decree provides that 
payment shall be made to the Master Commissioners 
(Return, p. 16). The sum of $25,000 is to be first paid, 
and the remainder upon delivery of the title, when the 
purchaser is to pay in cash “sufficient to pay off and 
satisfy all the indebtedness of the Receivers incurred 
by them in this cause,” the amount to be ascertained 
by reference to a special master, and the purchaser is 
to make other cash payments, and may pay in bonds 
the proportion for which such bonds would be en- 
titled to credit in the distribution. It is manifest 
that these outstanding certificates which the Receiver 
has sold at par, would be paid off without question. 
No Court would stay such payment. Suppose, after all 
this, the order confirming the report of the Commis- 
sioners is filed, can it be contended that then, for the 
first time, the trustee would have the right to appeal? 
Certificates not only issued, but actually paid off, and 
money distributed, of what practical value would the 
right of appeal then be? What we must do is to stop 
the issue of the certificates in the first place. 


iV. 


Decrees, such as that objected to, have repeatedly 
been the subject of appeal to this Court. 


In Williams vs. Morgan (111 U. S., 684), a decree of 
the Circuit Court fixing compensation of mortgage trus- 
tees was held to be a final decree, as to which the 
Supreme Court had jurisdiction on appeal. Justice 
Bradley in that case says : 


“That the order is such as could be appealed from 
we think is equally apparent. It was final in its na- 
ture, and was made in a matter distinct from the general 
subject of the litigation, a matter by itself, which affected 
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only the parties to the particular controversy and those 
whom they represented.” 


Blossom vs. Milwaukee FP. PR. Co. (1 Wall., 655) was a 
case in which a decree had been rendered foreclosing 
the mortgage and ordering a sale, and on the sale un- 
der the decree Blossom bid for the property. The sale 
was suspended at that point and never actually pro- 
ceeded further. Blossom, however, went to the Dis- 
trict Court and by petition, prayed to have the sale 
completed and confirmed. His application was, how- 
ever, refused, and from the order of refusal he took an 
appeal, which, on motion to dismiss, was sustained by 
the Supreme Court, Mr. Justice Miller giving the 
opinion, from which we extract as follows : 


“Although this Court has frequently decided that 
where the act complained of was a mere ministerial 
duty necessarily growing out of the decree which was 
being carried into effect, no appeal would lie, it has 
never decreed that in no case arising after a decree 
which is final only in the sense which would allow it to 
be appealed, will an appeal be allowed from an order 
of the Court, however it might affect the important 
interests or decide matters not before the Court when 
the first decree was rendered. Such a doctrine would 
place a very large proportion of the most important 
matters adjudged by Courts of Chancery beyond the 
reach of an appeal. On the contrary, this Court has 
repeatedly considered appeals from the decrees of the 
Circuit Courts, upon matters arising after the case had 
been here, and the Courts below had entered decrees in 
accordance with the directions of this Court. At the 

resent term, in the case of A. R. Orchard vs. John 

ughes, the Court refused to dismiss an appeal from 
an order confirming a sale under a decree of foreclosure, 
and directed that the case should be heard, with the 
appeal from the principal decree in the suit which 
ordered the sale.” 


Fosdick vs. Schall (99 U.S. 235), was a case in which 
after the decree of foreclosure and sale, the Court 
made an order as to returning certain cars and paying 
certain money out of the funds arising from the sale. 
From this order an appeal was sustained. 


et 
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So again in Trustees vs. Greennough (105 U.8., 527) it 
was held that an appeal lay from a decree in equity for 
costs when they were directed to be paid, not by a 
particular party, but out of the fund in the hands or 
under the control of the Court. The order appealed 
from in this case was made after the final decree in the 
cause. 


Burnham vs. Bowen (111 U. S., 776), was a case in 
which a decree of foreclosure and sale was made in 
October, 1876, and four years after the decree ordering 
the payment to the defendant of a certain sum was 
made, from which the Supreme Court entertained an 


appeal. 


Perhaps an order made pending a cause, authorizing 
the issuing of receiver's certificates with prior lien, may 
not at once be appealable, but can be reviewed only 
when the fina! decree comes up on appeal. But the case 
is very different when the final decree has already been 
entered, and the Court assumes, in the exercise of its 
jurisdiction, which is simply a jurisdiction to preserve 
the property, to create a preferred debt, for the purpose 
of construction. An order like that must be in its very 
nature subject to review, whether it is made before 
or after final decree, and if it is made after decree, 
it must necessarily be itself considered a final decree 
and be subject to review as such. 


In Forgay vs. Conrad, (6 How., 201, 204), Chief Jus- 
tice Taney, speaking of final decrees, says : 


“When the decree decides the right to the property 
in contest, and directs it to be delivered up by the de- 
fendant to the complainant, or directs it to be sold, or 
directs the defendant to pay a certain sum of money to 
the complainant, and the complainant is entitled to have 
such decree carried into immediate execution, the de- 
cree must be regarded as a final one to that extent, and 
authorizes an appeal to this Court, although so much 
of the bill is retained o = oe ~—_ = is a 
sary for the purpose of adjusting by a further decree 
the. mndnnhi.eobnnen the oadion ursuant to the de- 
cree passed. This rule, of course, does not extend to 
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cases where money is directed to be paid into Court, 
or property to be delivered to a receiver, or property 
to be held in trust to be delivered to a new trustee ap- 
pointed by the Court, or cases of a like description. 
Orders of that kind are frequently and necessarily 
made in the progress of a cause. But they are inter- 
locutory only, and intended to preserve the subject 
matter in dispute from waste or deterioration, and to 
keep within the control of the Court until the rights of 
ye parties concerned can be adjudicated by a final 
ecree.” 


“In limiting the right of appeal to final decrees, it 
was obviously the object of the law to save the unnec- 
essary expense and delay of repeated appeals in the 
same suit, and to have the whole case and every matter 
in controversy in it decided in a single appeal. Cases, 
indeed, sometimes arise where the purposes of justice 
require that the property in controversy should be 
placed in the hands of a receiver, or a trustee be 
changed, or money be paid into Court. ut orders of 
this description stand upon very different principles from 
the interlocutory orders of which we are speaking.” 


This case of Forgay vs. Conrad, was expressly 
affirmed in Thompson vs. Deane (7 Wall., 342.) 


In Stovall vs. Banks (10 Wall., 586), Mr. Justice 
Strong says: : 

“It cannot be maintained that a decree which ad- 
judges a certain sum of money to be due from a defend- 


ant to the complainant, and awards execution to collect 
it, is not a final decree, conclusive upon the parties.” 


In this case the decree complained of takes from us 
just so much of the security for our debt, and it is ad- 
mitted that the security is entirely inadequate. There- 
fore thisdecree takes a certain sum of money which is 
due from the defendant to us, and is therefore an ap- 
pealable decree. 


In the case of the Wabash and Erie Canal Co. vs. Beers, 
(1 Black., 54), Chief Justice Taney held a decree final 
because, as he said, it left no question of right between 
the parties open to future adjudication. So in our case, 
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there is no question as to the lien of these certificates 
left open to future adjudication by this decree. 


V. 


Of course, it is not contended that every order or 
decree which a Court may make after the entry of 
the final decree in the cause, adjudicating the rights 
between the parties, is subject to review as a final de- 
cree. Orders of Court after judgment for carrying 
the judgment into effect are not appealable. 


Callam vs. May (2 Black, 541). 


It is evident that there are two kinds of orders or 
decrees that may be made aftcr the final decree or 
judgment in the cause, namely, decrees for the purpose 
of carrying out the judgment, and other decrees, such 
as that under consideration, which effect substantial 
rights, and which the Court assumes to make by reason 
of its power, to preserve the property. 


Vi. 


The Circuit Judge seems to have misapprehended © 
our position with respect to the bond, for he says that 
the bond offered was a nominal one. We presented no 
bond to him for approval, but waited until he should 
fix the amount, expressing, however, our readiness to 
furnish such bond as he might require. In our peti- 
tion of appeal we stated that we desired to appeal 
from the whole of the decree, the appeal to operate as 
a supersedeas, and prayed that he would grant the peti- 
tion and order the appeal, returnable to the Supreme 
Court, to operate as a supersedeas, on the petitioner 
giving a bond, to be approved by the Court in such 
sum as the Court might fiz. 


It is true, that in presenting this petition to the 
Judge, which was done by letter, we stated to him that 
we thought that the bond on supersedeas should be a 
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Small one; but, so far as the record shows, we simply 
asked the Judge to carry out what we conceived to be 
his duty, in naming the amount in which we had to 
give a bond, if we desired it to act as a supersedeas, and 
the amount in case we did not desire it to act as a 
supersedeas. 


UV 


Second. 


THE DECREE FROM WHICH WE APPEAL IS NOT ONE 
WHICH LIES WITHIN THE DISCRETIONARY POWERS OF THE 
Circuir CouRT AND WHICH THEREFORE CANNOT BE RE- 
VIEWED ON APPEAL. 


It is contended that the decree is a mere “ adminis- 
trative order,” and therefore discretionary, and not 
subject to appeal. 


We cannot understand the grounds on which this 
contention is based. Surely it is not pretended that 
no order which a Circuit Judge makes in the adminis- 
tration of the property is open to review,—that he can, 
in the exercise of an unlimited discretion, create prior 
liens to any extent and for any purpose. But unless 
our opponents are prepared to go to this length, they 
cannot claim that an “administrative order” is not 


_ subject to review. 


The Circuit Judge, in his opinion, alludes to the 
duty of the Court to preserve the property which is the 
subject of the litigation, and says that, from the nature 
of the case, the measures to be adopted to preserve 
property are within the sound discretion of the Court, 
and that an appeal will not lie to revise the action of 
the Court below in the matter of discretion. 


We do not propose to question the power of the 
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we do question is its power to practically reconstruct 
it and to create a preferred indebtedness for that pur- 
pose. That no Court has power to do. 


The Circuit Judge also says that the effect of an 
appeal with supersedeas would be practically to deprive 
the Court of the power to administer and preserve the 
property in its custody, and the result would be the 
waste and deterioration of the property to a larger 
extent than the amount of the Receivers’ certificates 
proposed, and possibly the forfeiture of the franchise. 


We submit, with great respect, that the questions 
as to what the effect and practical result of an 
appeal may be, are not pertinent on a motion to 
fix security on an appeal. The question is whether 
we are entitled to appeal or not, as matter of right, 
and if the appeal that we are entitled to shall work 
the ruin of the property which is mortgaged for 
so much more than it is worth, that is our loss. If 
the allowance of an appeal depended on the discretion 
of the Circuit Judge after considering the damage 
which it would do, no appeal would ever have been 
granted from the decree of foreclosure and sale in this 
case. But unfortunately the Court had no power to 
prevent that appeal, and therefore we are deprived of 
our property, and a large section of Texas is deprived 
of the railroad facilities which the bondholders are 
prepared to furnish. 


The action of the Circuit Court is not discretionary 
in any such sense as not to be open to review. 


The discretion which 1s not subject to appeal is con- 
fined almost entirely to matters of practice. 


Phillips’ U. S. Supreme Court Practice, 
chap. VIL., p. 837. 


The cases to which the Circuit Judge refers in 1 
Kinney’s Digest, p. 79, No. 36, as sustaining his claim, 
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are the following: Murphy vs. Stewart (2 How., 263), a 
case of amendment of the record; Morsell vs. Hall (13 
How., 212), a motion to enter an exoneratur of bail; 
Turner vs. Yates (16 How., 14), affirming the duty of 
the Court below to guard against surprise ; Pomeroy 
vs. Indiana State Bank (1 Wall. 592), holding that a 
motjon for a new trial is addressed to the discretion of 
the Circuit Court, and that the decision of that Court 
in granting or refusing it, is not a proper subject of a 
bill of exceptions ; Freeborn vs. Smith (2 Wall., 160), 
holding that this Court will not hear, on writ of error, 
matters which are properly the subject of application 
for a new trial, and Erskine vs. Hohnbach (14 Wall., 613), 
purely a question of practice. 


The Circuit Judge says in his opinion that the 
Receivership being with the consent of petitioner, it 
ought not now to object to the discretion exercised by 
the Court for the preservation of the property. 


The property was placed in the hands of Receivers 
on the application of the Morgan Company. Possibly 
the trustee may be considered as having by its posi- 
tion subsequently taken in the cause, assented to the 
receivership. Nevertheless, that implies no assent 


farther than that the Recievers shall keep the property. 


We have never consented that they should reconstruct 
it, and we do not propose to give any such consent. 
Indeed, we have shown, and propose still to show our 
dissent by every means in our power. 


The decree in question undertakes to create a pre- 
ferred debt and to postpone our lien to the lien of 
that debt. If the Court can do this to the amount of 
$120,000, it can do it to the amount of millions and 
wipe out our entire security, giving us no right of 


appeal. : 
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Third. 


A WRIT OF MANDAMUS IS THE APPROPRIATE REMEDY 
WHEN THE CIRCUIT COURT REFUSES TO ALLOW AN APPEAL. 


If a party has done all that the statute requires to 
entitle him to appeal, and the allowance thereof is 
refused, a mandamus lies to compel the allowance. 


United States vs. Gomez, 3 Wall., 752. 


In Ex parte Jordan (94 U.S., 248), an application was 
made for mandamus to the Circuit Court of the United 
States for the Southern District of New York, to com- 
pel the allowance of an appeal from its decision. The 
Circuit Judge had refused to allow the appeal. The 
Chief Justice, in commenting upon section 692 of the 
Revised Statutes, relative to allowance of appeal, said: 


“ The language of the statute is ‘shall be allowed,’ 
which means ‘ must be allowed,’ when asked for by one 
who stands in such relation to the case that he can de- 
mand it. The question upon such an application is, 
not what will be gained by an appeal, but whether the 
party asking it can appeal at all. * * * When this 
reference was made the petitioners were defendants 
and actors in respect to the litigation. They certainly 
had the right to contend before the Master and to ex- 
cept to his report. This they did and their exceptions 
were overruled. * * * A writ of mandamus will be 
issued directing the Circuit Court to allow the appeal 
asked for.” 


Ex parte Railroad Company (95 U.S., 221) is another 
case in which was decided that a party adversely 
affected by a final decree has a right to appeal to 
this Court which, if withheld, may be enforced by man- 
damus. 


The writ of supersedeas is an important one, and 
whenever a party complies with all the requisitions of 
the statute in relation thereto, but the stay of execu- 
tion is still denied to him, he may obtain relief from 


eS 
— 


“ : , 

’ 

i 
ea ik 
—.06ClU 
5 
i 
Je 
ie b 
Pi 
ct a 
& a i 

: 4 
wg 
=] 
. ¢ 
s % 
i } a 
‘ 
(Ff 2 
2 
.* BY 
we i 
x. ‘ 
k 
4 


18 


the Supreme Court, either by mandamus or writ of 
supersedeas. 


Ex parte Milwaukee R. R. Co, 5 Wall., 
575. 


A supersedeas being a statutory remedy, can only be 
obtained by a strict compliance with all the required 
conditions, none of which can be dispensed with (see 
Hogan vs. Ross, 11 How., 297.) Time is an essential 
element in the proceeding, and it is true that if a delay 
beyond the limited time occurs, the right to the 
remedy is gone, and the successful party holds his 
decree discharged from this means of staying proceed- 
ings for its enforcement; but it has been distinctly held 
that a nunc pro tunc order will be effectual for such 
purpose, where it appears that the delay was the act 
of the Court, and not of the parties, and that injustice 
will not be done. 


Sage vs. Railroad Vo., 93 U. S., 412. 


The Circuit Judge made the order in New Orleans. 
The petitioner is a New York corporation. We acted 
very rapidly, applying for an allowance of the appeal 
about two weeks after the decree was rendered. The 
application was considered, and denied after argument. 
We could do nothing more, except make application to 
the Circuit Court Justice, which was done as speedily 
as possible, for there can be no appeal without the 
taking of security either for costs, or costs and dam- 
ages, and this is to be done by the Court or a judge 
or justice, by the acceptance of the security. 


Sage vs. Railroad Co., 96 U. S., 714. 


That is the position in which we have stood ever 
since. We cannot take our appeal, because we cannot 
get a judge to fix the amount of security. We made 
the applitation within the sixty days, and consequently, 
under the decision above noted, if we are granted the 
relief now sought in the appellate court, it is clear 
that a nunc pro tunc order can and should be made, for 
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the reason that the delay was the act of the Court, and 
not that of the petitioner. 


Fourth. 


THE BONDHOLDERS HAVE ABSOLUTELY NO PROTECTION 
WHATEVER EXCEPT BY APPEAL IN THIS CASE. 


The Circuit Judge, in his opinion, says that the 
Trustee is fully protected against all burdens placed 
upon the property to its damage after final decree and 
upon an appeal, by the appeal bond given by the 
appellants, on appeal from the main cause; and he 
quotes the case of Kountze vs. Omaha Hotel Company 
(107 U. S., 378). That is a case in which the Court 
expressly holds that in a foreclosure suit the appeal 
bond is not intended as security for either the amount 
of the decree or the interest accruing pending the 
appeal, but for such damages as may arise from the 
delay incident to the appeal (p. 390). Furthermore, the 
appellants can exercise their right to have the appeal 
dismissed, notwithstanding any opposition that we 
might make. esd 


Cleveland vs. Chamberlain, 1 Black, 419. 
Ladham vs. Deming, 9 Wall., 145. 


To recapitulate, we insist that we have an absolute 
right to an appeal, the office of the Judge being 
simply to fix the amount of the appeal bond; that 
the decree in question is in no respect discre- 
tionary, but affects a most substantial right and is 
open to review, as it postpones the lien of our mort- 
gage to the lien of securities to be issued by the 
Receivers to our great detriment ; that such an order 
is a final decree within the meaning of the statute, and 


that we have no protection except that afforded us by 
an appeal from the decree. 


The Circuit Court does not hold the key to the gates 
of this Court. Saving exceptional cases which prove 
the rule and which are created by statute, it belongs to 
the appellate court to determine its own - jurisdiction 
and to say who are and who are not entitled to appeal. 
Otherwise this Court would practically be at the mercy 
of the Circuit Court. The object of applying to the 
Circuit Judge for allowance of appeal is not to open 
discussion as to the merits of the decree, but simply 
that the J. | z, in addition to fixing the amount of the 
bond, may, in the discharge of a ministerial duty, 
authenticate the proceedings as to their regularity and 
authenticity and as to the identity of the parties. 


THE WRIT OF MANDAMUS SHOULD BE GRANTED. 


TuRNER, McCuure & Ro.srton, 
Solicitors for Petitioner. 


Hersert B. Turner, 
Of Counsel. 
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that we have no protection except that afforded us by 
an appeal from the decree. 


The Circuit Court does not hold the key to the gates 
of this Court. Saving exceptional cases which prove 
the rule and which are created by statute, it belongs to 
the appellate court to determine its own jurisdiction 
and to say who are and who are not entitled to appeal. 
Otherwise this Court would practically be at the mercy 
of the Cireuit Court. The object of applying to the 
Circuit Judge for allowance of appeal is not to open 
discussion as to the merits of the decree, but simply 
that the Judge, in addition to fixing the amount of the 
bond, may, in the discharge of a ministerial duty, 
authenticate the proceedings as to their regularity and 
authenticity and as to the identity of the parties. 


THE WRIT OF MANDAMUS SHOULD BE GRANTED. 


Turner, McCiure & Ro.ston, 
Solicitors for Petitioner. 


Hervert B. Turner, 
Of Counsel. 
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IN tHE Marrer OF Tur Farmers’ Loan AND 
PANY aot 
TR ee . No. 4, Original. 
THE Trxas CENTRAL Rattway Co. et als. 


Ex Parte : Tur Farmers’ Loan & Trust Company, Petitioner. 
the honorable the judges of the Supreme Court of the United 
tates : 


y 
twenty thousand ($120,000) dollars and issue receivers’ cer. 
tificates therefor, avers and says— 


has never been questioned, and { ey have remained IN possession 
and control of defendant’s Property from the date of their appoint- 
e 


The trustees of the various Mortgages were by sup lemental bil] 
ers’ tase & T 


Company was the trustee for certain first mortgages upon the lines 


3 mortgages which it represented as trustee, alleging in said 
rigago 
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indebtedness, bonded or otherwise, was so large that the company 
and its receivers were utterly unable to pay the floating debt and 
discharge the interest on the mortgage bonds from time to time out 
of the earnings; that this state of affairs was liable to continue for 
an indefinite period of time; that in consequence of the embarrassed 
condition of the financial affairs of the mortgagor company it was 
impossible for the trustee under the mortgage deeds of trust to exe- 
cute said trust in the manner therein specified without the aid or 
interposition of the court, nor could the trust be executed and the 
nen of the parties in interest be ascertained and fully protected 
otherwise than by judicial sale of the mortgaged premises and prop- 
erty covered by the mortgage deed of trust. 

This cross-bill also alleged that until such sale could be made and 
the proceeds thereof be distributed your orator is likewise advised 
and charges that it is expedient and necessary that the franchises, 

roperty, premises, and appurtenances so mortgaged to your orator 
in trust as aforesaid, and all the rights, franchises, and property of 
-said Texas Central Railway Company of whatsoever name, nature, 
and description, including all its moneys on hand and the earnings 
of the same, continue to remain and be placed in the hands and 
under the control of a receiver or receivers, with such proper 
powers and control over the same as to the court shall seem 
: right and equitable to be conferred. This cause proceeded in 
4 due course upon bill and cross-bill until the 11th day of 
April, 1887, when a final decree was entered in the cause, 
whereby it was adjudged, among other things, that the complainant, 
Morgan’s Louisiana and Texas Railroad and Steamship Company, 
have an equitable lien upon the property of the Texas Central Rail- 
way Company to secure its claim for something over $750,000, with 
interest, but that said lien is subordinate to those which the Farmers’ 
Loan & Trust Company has under the mortgage deeds of trust to 
the amount of something over four millions of dollars, with interest. 
A copy of this decree is hereto annexed and made part of this re- 
turn, as document B. In default of the payment of the amounts 
decreed within a time fixed the equity of redemption of the railway 
company and of all the parties to the suit in and to the mortgaged 
property was barred and foreclosed and the property ordered to be 
sold to the highest bidder for cash. The complainant, Morgan’s 
Louisiana and Texas Railroad and Steamship Company, and the 
defendant, The Texas Central Railway Company, respectively, asked 
and were allowed appeals to the Supreme Court of the United States 
from the whole of said decree, the same to operate as a supersedeas, 
on their giving bond in the sum of $300,000 each. The required 
bonds, conditioned in due form of law, were executed and approved, 
and these appeals are now pending in this honorable eourt under 
the numbers 631 and 633 of the October term, 1888, to the records 
whereof respondent craves leave at all times to refer, and 
9) from which records all the allegations aforesaid will more 
fully and at length appear. 
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IT. 


On February 15th, 1888, the receivers, who had. necessarily re- 
mained in possession of the property pending the appeals aforesaid, 
presented to the court a petition, a copy of which is annexed to this 
return and made part hereof as Exhibit “C.” The said petition set 
forth the condition of the property in their ee that the 
replacing of certain new ties in the track was absolutely necessa 
to enable them safely and properly to manage and operate the road, 
and that the failure to place such new ties in the track would be a 
violation of their duty to the public and patrons of the road while 
engaged in the business of common carriers, as well as of the duty 
they owe to the court, as its officers, to preserve the property of the 
company ; and further averred the destruction of certain necessary 
bridges by rains, and the absolute necessity of replacing the tempo- 
rary structures, which were constantly liable to be washed away, 
with new iron structures, and asking leave of the court to borrow 
the sum of $120,000 for the purpose of making these absolutely 
necessary repairs. 

This petition was referred to the master with instructions to hear 
ithe same forthwith, after notice to the pertes in interest, and to file 
his report on the same as soon as possible after said hearing. 

To this petition the Farmers’ Loan & Trust Company filed 
6 an answer, a copy of which is annexed to and made part of 
this return and marked Exhibit D. 

After hearing the parties the master filed the report which is hereto 
annexed and made part of this return as Exhibit E. This report 
substantially confirms the averments of the receivers’ petition. It 
finds that the condition of the track of the Texas Central Railway 
Company, owing to rotten and defective cross-ties, is unsafe for traffic 
and passenger travel; that the necessity for the repair of this track 
was urged during the years 1886 and 1887 upon the receivers by the 
superintendent of the railway; that the condition of said track has 
been growing worse, and that a reasonable precaution for the safety 
of passengers and the safe transportation of freight and a proper 
care for the rolling stock of the defendant railway company demands 
that the evil be remedied as far as practicable. It further finds the 
substantial facts with reference to the destruction of bridges, the 
temporary structures in their stead, and their liability to be washed 
away and destroyed; and further finds that the income from the 
property since the possession of the receivers has been barely suffi- 
cient to meet operating expenses, and that the receivers have no 
money or funds with which to make the repairs referred to in the 

tition. He therefore recommends that the prayer of the receivers 

granted ; that they be authorized to borrow so much of $120,000 

as may be necessary to procure cross-ties, replace and repair bridges 

and piers, and to widen embankments where necessary to protect the 

ties, and that they be authorized to issue receivers’ certifi- 

7 cates therefor, to operate as a lien upon said railway second 

unly to the twenty-five thousand dollars of receivers’ certifi- 

cates then outstanding, said certificates to be made payable on or 
before the expiration of two years from their date. 


i) EX PARTE: IN THE MATTER OF THE 


To this report the Farmers’ Loan & Trust Company appeared and 
filed the exceptions, a copy of which is annexed to and made part 
of this return as Exhibit F. 

Thereupon the cause came on to be heard, by consent of parties, 
on the 26th day of May, 1888, on the above exceptions to the report 
of the special master, and the court granted the order complained 
of in this cause, of which a copy is annexed to and made part of 
this petition, marked Exhibit G. 


III. 


Within the legal delays after the entering of said order the Farm- 
ers’ Loan & Trust Company presented a petition for an allowance of 
appeal from said order of the 26th of May, 1888, said appeal to op- 
erate asa supersedeas, returnable to the Supreme Court of the United 
States at its October term, 1888. A copy of this petition of appeal is 
found in Exhibit A, annexed to the petition herein of the Farmers’ 
Loan and Trust Company. After due consideration this application 
for appeal was denied by the court, acting through the circuit judge, 
on June 12th, 1888, for the reasons set forth in the opinion then 

given, a copy of which is hereto annexed and made a part 
8 hereof, marked Exhibit H. The matter of the appeal was 

further heard before the Honorable L. Q. C. Lamar, circuit 
justice, at Oxford, Mississippi, who, in August, 1888, after advise- 
so upon the application, concurred in the opinion of the circuit 
udge. , 
Owing to this attempt to appeal from the order aforesaid and 
owing further to notification given the receivers of intention on the 
part of the Farmers’ Loan & Trust Company to apply to the Su- 
preme Court of the United States for a writ of mandamus to compel 
the allowance of an appeal for said order, the receivers have not ex- 
ecuted the said order and await the judgment of the Supreme Court 
upon this mandamus proceeding. 

2 


IV. 


That as to the matters and things averred in paragraph 8 of the 
tition herein filed for a writ of mandamus respondent has no 
nowledge whether or not the same be true, but respondent sub- 
mits to the court that no contest was made, either before the master 
or before the court, by petitioner as to the fact of the deplorable 
condition in which the property in the custody of the court was and 
as to the necessity of making repairs upon it according to the sug- 
ion of the receivers; that upon the trial of the application of 
e receivers for the issuance of receivers’ certificates before the mas- 
ter a copy of the report of one Deming, employed by the bond- 
holders to examine the road and make a report to them of its con- 
dition,was offered in evidence by the receivers and was returned 
9 into court by the master as a part of the testimony taken by 
him on the hearing, a copy of which said report is annexed to 

and made part hereof, marked Exhibit I. 
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The position of the Farmers’ Loan & Trust Co., as appears by the 
pleadings, presented only the naked question of the power of the 
court to preserve the property, pending the appeal herein, in its cus- 
tody for the benefit of whom it might concern. The judges of this 
court concluded that it was their right and duty to preserve the 
property, necessarily in the possession of the court during the ap- 
peal, from destruction and deterioration, to keep it a going concern, 
and to preserve its franchises from forfeiture, and they are of opinion 
that the measures adopted by them to that end are necessarily dis- 
cretionary. 

The judges were further of opinion that the order issued on the 
application of tke receivers, granting them permission to borrow 
money and to issue receivers’ certificates therefor, was an interlocu- 
tory order, from which the Farmers’ Loan & Trust Company was 
not entitled to appeal and against the effects of which said company 
had complete remedy by opposition to the final decree of distribu- 
tion of the proceeds of the property in case said decree should con- 
tain a provision applying a part of the proceeds of sale or a part of 
the revenue of the property in the hands of the court to the pay- 
ment of the certificates, when issued, in the hands of the holders 
thereof. 

Respondent, having made full return, respectfully submits the 
whole matter to the honorableSupreme Court, and wili ever pray, &c. | 

DON A. PARDEE, 
Circuit Judge, Fifth Circuit. 


10 Exuisit A. 
Order Appointing Receivers. 


In the Circuit Court of the United States for the Northern District 
of Texas, Sitting at Waco. 


MorGAan’s LouistaNA & Texas RAILROAD AND ) 
STEAMSHIP CoMPANY No. 21., Ch. D. 


v8. 
THe Texas CENTRAL RAILWAY COMPANY. 


Before the Hon. Don A. Pardee, United States circuit judge for the . 
said circuit, sitting at chambers, in the city of New Orleans, La. 


This cause came on to be heard this day, in chambers, upon the 
application of the complainant for the appointment of a receiver, 
and was argued by counsel, Messrs. Farrar & Kruttschnitt for the 
complainant, and Messrs. Baker, Botts & Baker for the defendant; 
and the court being sufficiently advised, upon the motion of the 
complainant for the appointment of a receiver, this day submitted 
to the court upon the itt exhibits, and affidavits filed by the com- 
plainant— | 

It is ordered, adjudged, and decreed by the court that Benjamin 
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G. Clarke, of New York, and Charles Dillingham, of New Or- 
11 leans, La., upon their giving bond in the sum of one hundred 
- thousand dollars, be appointed joint receivers herein to take 
possession of the money and assets, real and personal, road-bed, 
road, iron, ties, lands, rights of way, rolling stock, leases, franchises, 
and all other rights of property whatsoever of the said Texas Central 
Railway Company, wherever the same may be found, with power to 
manage, control, and exercise all the franchises whatsoever of the 
said railway company, and with power to prosecute, defend, and con- 
tinue all suits brought by said company or against the said company, 
whether heretofore or hereafter commenced, or whether in the name 
of the said railway company or otherwise; to defend all suits brought 
against them as such joint receivers or affecting their joint receiver- 
ship, and to bring such suits in the name of the said company as they 
may be advised by counsel to be necessary and proper in the dis- 
charge of the duties of their office, and for acquiring, securing, and 
protecting the assets, franchises, property, and rights of the said rail- 
way company. : 

And it is further ordered, adjudged, and decreed that the said de- 
fendant, The Texas Central Railway Company, transfer and deliver 
over to the said joint receivers, on oath, under the direction of the 
special master hereinafter appointed, all of the property, real and 
personal, wheresoever found, and all other equitable interests and 
things in action and other effects which belong to or were held in 
trust for the said defendant railway company or in which it had 
any beneficial interest, in the Same condition that they were in at 
the time of exhibiting the said bill of complaint in this case, except 
as far as necessarily changed in the proper management of the said 
railway or in which it now has any such interest, and that the said 
defendants deliver over in like manner all books, vouchers, or other 

effects relating thereto. 
12 And it isTurther ordered that the said joint receivers have 

full power and authority to inquire after, receive, and take 
possession of all such property, equitable interests, and things in 
action and other effects, and for that purpose to examine the said 
defendant, its officers, and such other persons as they may deem 
proper on oath before the said master from time to time as they may 
deem necessary. 

And it is further ordered that the said Benjamin G. Clarke and 
‘Charles Dillingham, joint receivers, are hereby directed and re- 
quired as such receivers to keep a full and accurate account of all 
their acts and doings as such receivers, and to report the same to 
‘this court from time to time as they may be hereafter directed by 
order of this honorable court, and in the meantime and until an- 
other order of this court be rendered to run, operate, and manage 
the railways of the said defendant railway company, and to man- 
age and control all of the said property and affairs of the said de- 
fendant railway company ; and the said joint receivers are hereby 
empowered and liscnel to employ such counsel and attorneys as 
they may deem necessary to manage in their behalf such suits and 
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other affairs as have arisen or may arise, and to advise the said re- 
ceivers in relation to the performance of their duties therein. 

And it is further ordered, adjudged, and decreed that the said re- 
ceivers may use the moneys of the said defendant railway company 
for any and all of the purposes stated in the foregoing provisions. 

And it is further ordered, adjudged, and decreed that John G. 
Winter, Esq., attorney-at-law, of Waco, Texas, be appointed special 
master in chancery herein, and that he be clothed with all the 
powers of a master in chancery of this court as te all matters herein 

referred to him or that may hereafter be referred to him. 
13 It is further ordered, adjudged, and decreed that any of the 

parties to this bill may, if they so desire, have leave to apply 
to tiie special master above named to have the bond of the joint re- 
ceivers hereinabove fixed increased, or diminished according as they 
may be advised. 
_ Thus done and signed, in the city of New Orleans, La., at cham- 
bers, this 4th day of April, A. D. 1885. 

DON A. PARDEE, Judge. 


Endorsed, to wit: “ No. 21. U.S. circuit court, northern district 
of Texas. Morgan’s Louisiana & Texas Railroad and Steamship 
Company vs. Texas Central Railway Company. Order appointing 
receivers. Filed April 6, 1885. J. H. Finks, clerk.” 


A true copy. 
Attest : 


Clerk U. S. Cirewit Court, N. D. of Texas, at Waco. 


14 Exarsir B. 


At a stated term of the circuit court of the United States for the 
northern district of Texas, held at the court-rooms, in the city of 
Waco, on the eleventh day of April, 1887. 

Present: The Honorable Don A. Pardee, circuit judge. 


as 


MorGan’s LovisIanaA AND Texas RAILROAD 
AND STEAMSHIP COMPANY 

™ 

THe Texas CENTRAL Rattway Company, THE ? Original Bill. 

Farmers’ Loan and Trust Company, as 

Trustee, and The Metropolitan Trust Com- 

pany of the City of New York, as Trustee. | 


In Equity. No. 21. 


Trustee, 
v8. 

Tue Texas Centrat Rattway Company, THE 
Metropolitan Trust Company of the City of 
New York, and Morgan’s Louisiana and Texas 
Railroad and Steamship Company. 


15 This cause came on to be heard at this term and was 


Tue Farmers’ Loan anv Trust Company, 7 


RS No. 33. 
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argued by counsel ; and thereupon, upon due consideration thereof, 
it was ordered, adjudged, and decreed as follows, namely : 

I, The court finds from the pleadings, exhibits, and evidence that 
the cross-complainant herein, Phe Farmers’ Loan and Trust Com- 
pany, is and for more than twenty years last past has been a corpo- 
ration duly organized and existing under the laws of the State of 
New York, having its principal office for the transaction of business 
in the city of New York, in said State of New York ; that the defend- 
ant, The Texas Central Railway Company, is a corporation duly: or- 
ganized and existing under the laws of the State of Texas, with 
power to construct and operate lines of railway in said State, haviu 
its principal office for the transaction of business at Ross, in sal 
State of Texas; that the defendant, The Metropolitan Trust Com- 
pany of the City of New York, is a corporation duly organized and 
existing under the laws of the State of New York, having its prin- 
cipal office for the transaction of business in the city of New York, 
in said State of New York, and that the original complainant and 
cross-defendant, Morgan’s Louisiana and Texas Railroad and Steam- 
ship Company, is a corporation duly organized and existing under 
the laws of the State of Louisiana, having its principal office for the 
transaction of business in the city of New Orleans, in said State of 
Louisiana. 

II. The court further finds that on or about September 15th, 1879, 
the defendant, The Texas Central Railway Company, executed and 
delivered to the complainant, The Farmers’ Loan and Trust Com- 
pany, its certain first mortgage or deed of trust, dated that day, 
wherein and whereby the said railway company, in order to secure 

the payment of a series of one-thousand-dollar bonds to be 
16 issued at the rate of fifteen thousand dollars for each mile of 

road, all to bear said date, did grant and convey unto the 
cross-complainant, its successors and assigns, all and singular 
the main line of the said Texas Central Railway Company’s 
railway, built and to be built, beginning at the Ross station, 
in McLennan county, Texas, extending through the counties of 
McLennan, Hill, Bosque, Hamilton, Erath, and Comanche, to or 
near the centre of Eastland county, a distauce of about one hundred 
and thirty miles, together with all side tracks, turnouts, rolling 
stock, equipments, and materials, all rights of way and tracks, depot 
and shop grounds, tenements, hereditaments, rights, and franchises, 
including and meaning to include all the property, real and per- 
sonal, then acquired or which thereafter might be acquired by the 
said company in the State of Texas used for and pertaining to the 
operation of the said railway ; which said conveyance of mortgage 
was made in trust on certain terms and conditions for the benefit 
of the owners and holders of the said bonds and of the interest 
coupons thereto annexed. 

III. The court further finds that in the said mortgage or deed of 
trust it was, among other things, provided that in case the Texas 
Central Railway Company should fail to pay any of the interest on 
any of the said bonds at any time when the same might become 
due and payable and such default should continue sixty days 
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after demand, then and thereupon the principal of all the said 
bonds should be and become immediately due and payable. 

IV. The court further finds that the said mortgage or deed of 
trust was and is the proper act and deed of the defendant, The 
Texas Central Railway Company, by it authorized, made, and de- 
livered in all respects in conformity to law, and that the same was 

duly recorded in the offices of the clerks of the several coun- 
17 __ ties wherein said railroad and other property affected thereby 

was situated on or about October 7th, 1879, so as to be and 
constitute a first lien upon the mortgaged premises and propert 
therein mentioned and described ; that the same was also registered, 
in all respects according to law, so as affect the chattels and other 
personal property of the said railway company in each and every 
one of said counties, the original or a certified copy thereof remain- 
ing in each case on deposit. 

V. The court further finds that the bonds to secure which said 
mortgage or deed of trust was made were all dated September 15th, 
1879, and were made fur the sum of one thousand dollars each, pay- 
able to bearer November Ist, 1909 (and they are herein designated 
for convenience as the bonds of 1909), with interest at seven per 
centum per annum, payable semi-annually on the first days of May 
and November in each year on the presentation and surrender of 
the proper annexed coupons, both principal and interest being pay- 
able in gold coin of the United States, and they were each identi- 
fied by a certificate thereon made by the trustee to the effect that 
the bond so certified was one of the series described in and secured 
by the said mortgage or deed of trust. Two thousand one hundred 
and forty-five of said bonds, aggregating two million one hundred 
and forty-five thousand dollars of principal, have been issued and 
are outstanding as valid obligations of the said defendant, The 
Texas Central Railway Company, and entitled to the benefit of the 
security of said mortgage or deed of trust. 

VI. The court further finds that after making the said deed of 
trust the charter of the defendant, The Texas Central Railroad Com- 

any, Was amended, and that thereupon, on or about May 16th, 
1881, the defendant, The Texas Central Railway Company, executed 

and delivered to the cross-complainant, The Farmers’ Loan 
18 and Trust Company, a certain other deed of trust, dated that 

day, wherein and whereby, for the purpose of meeting the 
expense of constructing, completing, and — into operation the 
extension of its railway and its branch line authorized to be con- 
structed by the amendment to its charter, and for the pur of ex- 
changing and redeeming the series of bonds above described to the 
amount of two million one hundred and forty-five thousand dol- 
lars, secured by the first above-mentioned deed of trust, said rail- 
way company, in order to secure the payment of a certain other 
series of one-thousand-dollar bonds to be issued for the purposes 
aforesaid at the rate of fifteen thousand dollars for each mile of road, 
all to bear said last-mentioned date, did grant and convey unto the 
cross-complainant, its successors and assigns, all and singular the 
main line of the said Texas Central Railway Company’s railway 

2—4 
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then built and to be built, beginning at the town of Ross, in Mc- 
Lennan county, extending through the counties of McLennan, Hill, 
Bosque, Hamilton, Erath, Comanche, Eastland, Callahan, Shackle- 
ford, Stephens, Throckmorton, Haskell, Knox, Bayler, Kings, Harde- 
man, Cottle, Motley, Childress, Hall, Collingsworth, Donley, Arm- 
strong, Gray, Carson, Roberts, Hutchinson, Moore, Hansford, and 
Sherman, toa point on the north boundary line of the State of 
Texas between the 10lst and 102nd meridian of west longitude, a 
distance of about 375 miles; and alsoall and singular the said Texas 
Central Railway Company’s branch line, built or to be built, begin- 
ning at Whitney, in Hill county, and thence through the counties 
of Hill, Johnson, Ellis, Dallas, Kaufman, Rockwall, Van Zandt, 
Hunt, Rains, Wood, Hopkins, Franklin, Titus, Red River, and Bowie, 
to a point on Red River, in Bowie county, east of the eastern bound- 

ary line of the Indian Territory, a distance of about two hun- 
19 dred and thirty-five miles; and also all and singular the said 

Texas Central Railway Company’s branch line of railway, 
built or to be built, beginning at a point in Hopkins county on the 
said company’s branch line of railway from Whitney to Red River, 
in Bowie county, thence through the counties of Hopkins, Delta, 
and Lamar, toa point on Red River in Lamar county near the mouth 
of gy river, a distance of about sixtv-five miles, together with 
all side tracks, turnouts, rolling stock, equipments, and materials, 
all rights of way and tracks, depot and shop grounds, tenements 
and hereditaments, rights and franchises, including and meaning 
to include all the property, real and personal, then acquired or which 
might thereafter be acquired by the said railway company in the 
State of Texas used for and pertaining to the operation of the said 
railway, as therein described ; which said conveyance of mortgage 
was made in trust, on certain terms and conditions, for the benetit of 
the holders and owners of the said last-mentioned bonds and of the 
interest coupons thereon annexed, and which said conveyance of 
mortgage or deed of trust, so far as the same affected property which 
was already subject to the lien of the first mortgage or deed of trust, 
dated September 15th, 1879, and previously made to the Farmers’ 
Loan and Trust Company, as above stated, was in all respects sub- 
sequent and subsidiary to the lien of said first mortgage or deed of 
trust. 

VII. The court further finds that in the said last-mentioned deed 
of trust it was, among other things, provided that in case the Texas 
Central Railway Company should fail to pay any of the interest on 
any of the said bonds at any time when the same might become due 
and payable and such default should continue sixty days after de- 
mand, then and thereupon the principal of all the said bonds shoul 

be and become immediately due and payable. 
20 VIII. The court further finds that the said last-mentioned 

mortgage or deed of trust was and is the proper act and deed 
of the defendant, The Texas Central Railway Company, by it au- 
thorized, made, and delivered in all respects in conformity to law, 
and that the same was duly recorded in the offices of the clerks of 
the several counties wherein said railroad and other property 
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affected thereby was situated on or about July 28th, 1881, so as to 
be and constitute a first lien upon the mortgaged premises and 
property therein mentioned and described, except as to that portion 
thereof above first described as subject to the lien of the first mort- 
gage of September 15th, 1879, above mentioned, and as to rth se 
tion of the mortgaged premises and property it was so recorded so 
as to constitute a second lien on the same, subject only to the lien of 
the saia first mortgage; that the said mortgage or deed of trust of 
May 16th, 1881, was also registered, in all respects according to 
law, so as to affect the chattels and other personal property of the 
said railway company ineach and every one of said counties, the 
— or a certified copy thereof remaining in each case on 

eposit. 

IX. The court further finds that the bonds to secure which the 
mortgage or deed of trust of May 16th, 1881, was made were all 
dated that day and were made for the sum of one thousand dollars 
each, payable to bearer May Ist, 1911 (and they are designated for 
convenience as the bonds of 1911), with interest at seven per centum 
per annum, payable semi-annuaily on the first days of May and 

ovember in each year on the presentation and surrender of the 

‘roper annexed coupons, both principal and interest being payable 
in gold coin of the United States, and they were each identified by 
a certificate thereon, made by the trustee, to the effect that 
21 the bond so certified was one of the series described in and 
secured by the said mortgage or deed of trust of May 16th, 
1881. Under the said last-mentioned mortgage or deed of trust one 
thousand two hundred and fifty-four of said bohds, aggregating one 
million two hundred and fifty-four thousand dollars, have been 
issued and are outstanding as valid obligations of the said defend- 
ant, The Texas Central Railway Company, and entitled to the benefit 
of the security of the said mortgage or deed of trust of May 16th, 
1881. 

X. The court further finds that on or about the-first day of Octo- 
ber, 1884, the said defendant, The Texas Central Railway Company, 
made and delivered a certain other mortgage or deed of trust to the 
defendant, The Metropolitan Trust Company of the City of New 
York, to secure a series of bonds to be issued and to be known as 
general mortgage bonds of said company, and that said railway 
company did, by said general mortgage or deed of trust, grant and 
convey to the said Metropolitan Trust Company of the City of New 
York all the property theretofore conveyed to the Farmers’ Loan 
and Trust Company by the mortgages or deeds of trust herein- 
above set forth and either of them; but the court does hereby find 
and adjudge that the rights, liens, and claims of the said Metropoli- 
tan Trust Company of the City-of New York and the beneficiaries 
under its trust, so far as the same exist, are in all respects subsequent 
and subsidiary and junior to the rights and equities of the cross-com- 
plainant herein, as trustee under the said mortgages or deeds of trust 
so made tu the cross-complainant as aforsaid, and of the bolders of 
the bonds to secure which the same were made respectively, both of 
the said mortgages or deeds of trust to the cross-complainant being 
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prior liens to the said general mortgage, the first as to the property 
therein described and the second as to the entire property of the 

22 defendant railway company; that the general mortgage bonds 
provgded to be issued under the said deed of trust to the Met- 
ropolitan Trust Company of the City of New York were duly ex- 
ecuted and signed by the said defendant railway company and 
delivered to the said Metropolitan Trust Company for the purpose 
of having the said trust company certify the same as provided in the 
said deed of trust, but that the said Metropolitan Trust Company 
declined making such certification, on the ground that the mortgage 
had not been recorded in certain of the counties mentioned in the 
said act of mortgage through which the Texas Central Railway Com- 
pany had a right under its charter to construct the line of railway 
mentioned in said mortgage, but through which no railroad had. at 
that time or has now been constructed; that while the said mort- 
age was undergoing recording in the said counties aforesaid the 
Pexas Central Railway Company, on or about the first day of No- 
vember, 1884, in settlement of its indebtedness to the Houston & 
Texas Central Railroad Company, a corporation organized under 
the laws of the State of Texas,did make and execute its sixteen cer- 
tain promissory notes, fifteen thereof for the sum of fifty thousand 
dollars each and one thereof for the sum of eleven thousand nine 
hundred and ninety-two dollars and four cents, and for the security 
of each of the said fifty-thousand-dollar notes the said Texas Central 
Railway Company did pledge to the said Houston & Texas Central 
Railway Company one hundred and fifty of its said general mort- 
gage bonds, and for the security of its said note of eleven thousand 
nine hundred and ninety-two dollars and four cents the said Texas 
Central Railway Company did so pledge thirty-six of its said general 
mortgage bonds, thus making a pledge of a total amount of general 
mortgage bonds of two million two hundred and eighty-six 

23 «thousand dollars, being the total amount of said general mort- 
gage bonds which the said Texas Central Railway Company 

was authorized to issue for the length of the road already built by 
it; that all of the said notes were dated November first, 1884, and 
all due on demand ; that due demand has been made for the pay- 
ment of said notes on the Texas Central Railway Company, which 
has failed to fay the same; that in order to make a pledge of said 
bonds, which were not yet countersigned and certified by the trustee, 
the said Texas Central railway did issue and deliver to the said 
Houston & Texas Central Railway Company its certificates or obli- 
gations in lieu of said bonds, obligating itself to deliver said bonds, 
as soon as executed and signed by said trustee, to said Houston & 
Texas Central Railway Company ; that said Houston & Texas Cen- 
tral Company did pledge said notes of said Texas Central Railway 
Company, together with the certificates for the bonds securing the 
same, to the complainant herein, Morgan’s Louisiana & Texas Rail- 
road and Steamship Company, as part security for its indebtedness 
due by said Houston & Texas Central Railway Company to the said 
complainant, and that the complainant herein, Morgan’s Louisiana 
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of all of the said notes of the Texas Central Railway Company, as 
also certificates for the bonds securing the same, and that the com- 
plainant herein, Morgan’s Louisiana & Texas Railroad and Steam- 
ship Company, has an equitable lien upon all of the property above 
described to the amount of $761,992.04, with six per centum per 
annum interest thereon from the first day of November, 1884, until 
paid, said lien, however, being junior and subordinate in all re- 
spects upon the property above described to the liens growing out 

of the mortgages or deeds of trust as aforesaid executed to,the 
24 Farmers’ Loan and Trust Company, cross-com plainant herein, 

and that in case the proceeds of the sale of the said property 
as hereinbelow ordered to be sold shall not be sufficient to pay all 
liens and charges herein decreed to be prior to the lien and charges 
of Morgan’s Louisiana & Texas Railroad and Steamship Company, 
and also the sum herein decreed to be paid to the said Morgan’s 
Louisiana & Texas Railroad and Steamship Company, the said last- 
named company shall have execution against the said Texas Central 
ae Company for all such overplus remaining unpaid as afore- 
said. 

XI. The court further finds that the defendant, The Texas Cen- 
tral Railway Company, was on May Ist, 1885, and still is insolvent 
and unable to meet or pay its obligations, including the coupons 
issued on its bonds secured by the said mortgages or deeds of trust to 
the Farmers’ Loan and Trust Company, respectively, maturing upon 
that day, and that it wholly failed to pay the same, and that it made 
default in the payment of all the nidd compen which matured May 
1st, 1885, upon the bonds secured by the said mortgages or deeds of 
trust or either of them, and that it has not paid any of the said cou- 
pons maturing on either of said mortgages or deeds of trust which 
fell due November Ist, 1885, nor those which fell due May Ist, 1886, 
nor any coupon which matured since that day, but that all the said 
coupon interest remains in default and overdue and unpaid; and, 
further, that payment of said interest has been duly demanded, and 
that such default has continued sixty davs after such demand, and 
that therefore the principal of all the said bonds secured by the said 
deeds of trust and each and all of them (including both the bonds 
of 1909 and the bonds of 1911) is and has become immediately due 
and payable. ; 

XII. The court further finds that the principal and interest over- 
due and unpaid upon the bonds secured by the said deeds of trust 

amounts as follows, namely: | 
25 First. As to the mortgage dated September 15th, 1879, that 

the principal sum of all the bonds of 1909 is two million one 
hundred and forty-five thousand dollars; that on the first day of 
May, 1885, and again on the first day of November, 1885, and again 
on the first day of May, 1886, and again on the first day of Novem- 
ber, 1886, there matured and fell due coupons representing interest 
on the said bonds amounting on each of said days to the sum of 
seventy-five thousand and seventy-five dollars, so that the amount 
of said coupon interest in the aggregate amounts to the sum of three 
hundred thousand and three hundred dollars, and that interest is 
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due upon said coupons from the time when they respectively ma- 
tured to the date of this decree, amounting to the sum of twenty-one 
thousand five hundredand twenty-one 75 dollars, and that interest is 
also dueon the principal sum of said bonds from November Ist, 1886, 
when the last cowpon matured, amounting to sixty-six thousand 
seven hundred and thirty-three and ;43, dollars, so that the entire 
amount of principal and interest due on said bonds of 1909 to the 
date of this decree is the sum of two million five hundred and thirty- 
three thousand five hundred and fifty-four and %); dollars, all of 
which is payable in lawful gold coin of the United States. 

Second. As to the deed of trust dated May 16th, 1881, that the 
principal sum of all the bonds of 1911 is one million two hundred 
and fifty-four thousand dollars; that on the first day of May, 1885, 
and again on the first day of November, 1885, and again on the first 
day of May, 1886, and again on the first day of November, 1886, 
there matured and fell due coupons representing interest on said 
bonds amounting on each of said days to the suin of forty-three 

thousand eight hundred and ninety dollars, so that the amount 
26 of said coupon interest in the aggregate amounts to the sum 
of one hundred and seventy-five thousand five hundred and 
sixty dollars, and that interest is due upon said coupons from the 
time when they respectively matured to the date of this decree, 
amounting to the sum of thirteen thousand four hundred and ,&j 
dollars, and that interest is also due on the principal sum of said 
bonds from November Ist, 1886. when the last coupon matured, 
amounting to thirty-nine thousand and thirteen and 35 dollars, so 
that the entire amount of principal and interest due on said bonds 
of 1911 to the date of this decree is the sum of one million four hun- 
dred and eighty-one thousand nine hundred and seventy-four and 
iy dollars, all of which is payable in lawful gold coin of the United 

tates. ! 

XIII. The court further finds that, by reason of the default of the 
said Texas Central Railway Company to pay the said coupon inter- 
est due as aforesaid and any of it, and by reason of ather matters 
and things hereinabove alleged, the conditions of the said mortgages 
and deeds of trust of September 15th, 1879, and May 16th, 1881, and 
of each of them made by the Texas Central Railway Company to 
the Farmers’ Loan and Trust Company have been broken, and that 
the said mortgages and deeds of trust and both of them have be- 
- come absolute, and that the trustee is entitled toa decree for the sale 
of all the said mortgaged property to satisfy the principal and inter- 
est of the said bonds secured by the said mortgages or deeds of trust, 
respectively, and all of them. 

XIV. And the court finds that the claim of the complainant, Mor- 
gan’s Louisiana & Texas Railroad and Steamship Company, is in 
all respects subsequent and subsidiary and junior to the lien of the 
mortgages or deeds of trust made to the Farmers’ Loan and Trust 

Company as aforesaid and each of them upon the property 

27 ~~‘ described in the foregoing deeds of trust to said Farmers’ 
Loan and Trust Company. 

XV. The court doth therefore order, adjudge, and decree that the 
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principal sums specified in the said bonds secured by the mort- 
gages or deeds of trust made to the Farmers’ Loan and Trust Com- 
pany, bearing date September 15th, 1879, and May 16th, 1881, re- 
spectively, and hereinabove described and each und all of said sums 
have now become due and payable in accordance with the terms of 
the said instruments and of the said mortgages or deeds of trust so 
made to said trustee as aforesaid. 

XVI. And the court doth further order, adjudge, and decree that 
the said defendant, The Texas Central Railway Company, shall, 
within ten days from the date of this decree, pay into this court for 
the use and benefit of the holders of the bonds and unpaid coupons 
secured by the said mortgages or deeds of trust to the Farmers’ 
Loan end Trust Company the sum of four million and fifteen thou- 
sand five hundred and twenty-eight and ;%°,; dollars in gold coin of 
the United States, with interest thereon from the date of this decree 
at the rate of eight per cent. per annum, and also a sufficient sum of 
money to defray the costs of this cause, to be taxed. 

XVIIl. The court doth further order, adjudge, and decree that in 
default of the payment of the sums so above ordered to be paid by 
the said defendant or by some other person on its behalf, then all 
the equity of redemption of the said defendant, The Texas Central 
Railway Company, and of all the parties to this suit, and of all the 
holders of bonds or other claims issued under and secured by the 
mortgage made to the Metropolitan Trust Company of the City of 
New York of, in, or to the said mortgaged premises, property, assets, 

rights, and franchises and every part and parcel thereof 
28 described in the said mortgages or deeds of trust to the cross- 

complainant, The Farmers’ Loan and Trust Company, or 
either of them, including all property embraced within the terms of 
the said mortgage of May 16th, 1881, and not included within the 
terns of the mortgage of September 15th, 1879, shall be barred and 
foreclosed, and that in default of such payment all the said mort- 
gaged premises and property, real, personal, or mixed, rights, and 
franchises shall be sold to the highest bidder for cash, without ap- 
praisement or redemption, at public auction at twelve o'clock, noon, 
at the door of the court-house of the county of McLennan, in the 
city of Waco, in the State of Texas, at a day to be named by the 
commissioners herein appvuinted in their advertisement of sale, and 
previous notice of the time and place of such sale shall be given by 
publication once a week for the period of eight successive weeks 
prior to the time of such sale in two newspapers, one published in 
the city of Waco, in the State of Texas, and tlie other in the city of 
New York, in the State of New York. ‘The commissioners or either 
of them may adjourn the sale from day to day or week to week 
without further advertisement, but only on request of the cross- 
pi go eee or its solicitors or by the order of the court or a judge 
thereof. 

XVIII. And it is further ordered, adjudged, and decreed that the 
railroad property and premises as described in the suid mortgages 
to the Farmers’ Loan and Trust Company shall be sold as one par- . 
cel and as an entir2ty, the court hereby finding such mode of sale 
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proper to be made to solicitors and counsel in this cause. 
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to be for the best interests of all concerned, and upon the following 
terms and conditions, to wit: 

First. Sale shall be for cash, and the purchaser at the sale shall 
then and there pay over to the master commissioners the sum of 
twenty-five thousand dollars in cash and the remainder of said bid 
upon confirmation of the sale and delivery of title, as hereinafter 

provided. 
29 Second. Upon confirmation of the sale and delivery of title 

the purcHaser shall pay in cash such sums as may be ascer- 
tained, on due reference to and report by the master, sufficient to 
pay off and satisfy ail the indebtedness of the receivers incurred by 
them in this cause, including all the expenses and costs of the re- 
ceivers’ administration of the property, all claims and demands ad- 
judged against them growing out of their operation of the property, 
all receivers’ certificates heretofore ordered to be issued and remain- 
ing unpaid, all indebtedness for pay-rolls, materials, and supplies 
due by the said-receivers, and also the compensation of the receivers 
and their solicitors; and if any claim remains unsettled or unascer- 
tuined at the date of the confirmation of the sale and delivery of 
title to the purchaser which should be or may afterwards be ad- 
judged to be a claim against the said receivers, and the cash paid in 
shall not be sufficient to pay off the same, the said claim or claims 
so adjudged shall be, and are hereby, decreed to be a first and prior 
lien on the said railway in the hands of the purchaser, and may be 
so enforced by the order of this court, and no claim shall be filed 
against the said receivers growing out of their administration of the 
property unless the same shall be filed within sixty days from the 
date of the order confirming the sale herein directed to be made; 
and the special master in chancery, John G. Winter, heretofore ap- 
pointed in this case, is hereby directed to examine and report to 
this court, on or before the date fixed for the sale of the property 
herein, after due and proper notice to the parties concerned, what 
amounts are to be paid for all of the purposes mentioned in this 
subdivision. 

Third. The purchaser shall also pay in cash the costs of this suit, 

to be taxed, and also the compensation of the cross-complain- 
30 ant herein for its services, charges, and expenses in the exe- 

cution of its trusts respecting the two mortgages made to it, 
including its own compensation and its disbursements and allow- 
ances for solicitors’ and counsel fees in the execution of its trusts re- 
specting such mortgages, and for services in this cause, and for all 
proper expenses attendant upon the sale of the property subject to 
the said mortgages, including the commissions and compensation 
of the commissioners making such sale, all which charges and ex- 
penses shall be hereafter fixed and allowed by the court or a judge 
thereof, and as to all matters mentioned in this subdivision, except 
the compensation of the special master commissioners, reference 
is hereby made to John G. Winter, special master in chancery, with 
directions to examine and report to the court the proper amounts to 
ble fixed and allowed for the same, and also any other allowances 
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Fourth. After fully paying off all the claims entitled to be the 
first paid out of the proceeds of the sale in cash, above set forth in 
subdivisions Ist, 2nd, and 3rd of this section, the remainder of 
said b:d may be paid either in cash or in bonds or overdue coupons 
belonging thereto, secured by the said mortgages or either of them, 
made to the Farmers’ Loan and Trust Company, as aforesaid, the 
said bonds and coupons to be received at such price or value as will 
be equivalent to the distributive amount that the holders thereof 
would be entitled to receive in case the entire amount of the bid 
were paid in cash; and whereas $2,145,000.00 of first-mortgage 
bonds were issued upon and hold a first lien on one hundred and 
forty-three miles of said railway and property, and $1,254,000.00 of 
bonds were issued upon and hold a first lien on eighty-three miles 
of said railway and property, it is therefore ordered and directed 

that the remainder of the said cash bid, after the afuresaid 
31 payments entitled to be tirst paid, be divided into two par- 

cels in the proportion and on the basis of the mileage of the 
road sold. The total line of road sold being two hundred and 
twenty-six miles, said liens on first-mortgage bonds, to wit, the 
bonds of 1909 being the first lien on the 143 miles of said road, as 
aforesaid, and the bonds of 1911 being a first lien upon the 83 miles 
of said road, as aforesaid, therefore the remainder of the said bid 
shall be divided so as to set off 44% of said amount to be distributed 
among the bonds of 1909, and 4%, of said bid to be distributed 
among the bonds of 1911. 

Fifth. And in case the amount of said bid shall be more than 
sufficient to pay the sum and amounts set forth in subdivisions Ist, 
2nd, 3rd, and 4th above of this section the amount of such overplus 
shall be applied to the payment of the sum herein decreed to be due 
to the complainant, Morgan’s Louisiana & Texas Railroad and 
Steamship Company. : 

XIX. And it is further ordered, adjudged, and decreed that if the 
proceeds of the sale of the property above directed to be made shall 
not be sufficient to satisfy the sum herein adjudged in favor of the 
Farmers’ Loan and Trust Company, trustee, and in favor of Mor- 
gan’s Louisiana & Texas Railroad and Steamship Company, the 
said complainant, Morgan’s Louisiana & Texas Railroad and Steam- 
ship Company, and the said cross-complainant, The Farmers’ Loan 
and Trust Company, are hereby declared to have a personal judg- 
nent and decree against the said Texas Central Railway Company 
for the balance that will remain due to them, respectively, over and 
above the proceeds of the said sale, and snal]l have execution in 
due form of law for the balance due them, respectively, and leave 
is hereby given to the said complainant and cross-complainant 
to levy the said executions upon the property of the defendant 

now in the hands of the receivers, if any, not subject to the 
32 mortgages above mentioned, and to sell the same in due form 

of law, and to apply the proceeds of the same to the satisfac- 
tion of the said balance due them, respectively. 

XX. It is farther ordered that Charles Dillingham and John G. 
Winter be, and they are hereby, appointed special master commis- 

3—4 
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sioners for the purpose of making the sale hereby decreed, and to 
execute and deliver a deed of conveyance of the property so to be sold 
to the purchaser or purchasers thereof on the order of the court or 
a judge thereof in case of such sale. | 

The court reserves, however, the right, in term time or at chambers, 
to appoint another special master commissioner with like powers in 
case of the death, disability, or declination to serve of either of the 
special master commissioners hereby designated. 

The sale so to be made by said master commissioners shall be 
forthwith reported by them to the court, and the same shall stand 
confirmed, unless within ten days from the filing of said report some 
party entitled so to do shall file exceptions to said sale, and in case 
of the filing of any such exceptions the same shall immediately 
stand for hearing before the court or a judge tliereof. 

XXI. And it is further ordered, adjudged, and decreed that the 
purchaser or purchasers of the property herein and hereby ordered 
to be sold shall be invested with and shall hold, possess, and enjoy 


the said mortgaged premises and property and all the rights, privi- 


leges, and franchises appurtenant thereto as fully and completely as 
the said Texas Central Railway Company, defendant herein, now 
holds or enjoys or-at the time of the commencement of this suit 
held and enjoyed or is or was entitled to hold or enjoy the same; 

and, further, that the purchaser or purchasers shall have and 
33 be entitled to hold said railroad and property free and dis- 

charged from the claims of all parties to this suit, including 
the original complainant and all interveners herein. 

XXII. It is further ordered, adjudged, and decreed that any party 
to this cause or the receivers or master commissioners herein ap- 
pointed mayeapply to the court for such orders necessary for the 
carrying of this decree into execution as equity and the nature of 
the matter may require. 

_ In open court, April 12th, 1887. : 
DON A. PARDEE, 
Circuit Judge. 


34 Endorsed as follows, to wit: Morgan’s Louisiana and Texas 

__ Railroad and Steamship Company vs. The Texas Central Rail- 
way Company, The Farmers’ Loan and Trust Company, as trustee, 
and The Metropolitan Trust Company of the City of. New York, as 
trustee. Original bill. In equity. No 21. The Farmers’ Loan 
and Trust Company, as trustee, vs. The Texas Central Railway Com- 
pany, The Metropolitan Trust Compeny of the City of New York, 
and Morgan’s Louisiana and Texas Railroad and Steamship Com- 
pany: Cross-bill. No. 33. Final decree. Filed April 13, 1887. 

. H. Finks, clerk. | 
A true copy, 
Attest: —— —, 188-. 
— —, Clerk. 
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35 ExuHisit C. 
Petition of Receivers as to Issuance of Receivers’ Certificates. 


In the Circuit Court of the United States for the Northern District ° 
of Texas, at Waco. 


MorGAn’s Lov1s1aNnA & Texas RAILWAY AND STEAM- 
SHIP CoMPANY | 

te Eq. No. 21. 
Texas CentTRAL Rartway Company et al. 


_ To the honorable judges of said court: : 
The petition of Charles Dillingham and Benjamin G. Clarke, wh 
are the receivers appointed by this honorable court in the above- 

entitled cause, respectfully represents— 

That in April, 1885, the date when petitioners came into posses- 
sion of the property of defendant railway company, it was discovered 
that the roadway of said company was in bad condition and greatly 
in need of repairs; that most of the ties then in the track were in a 
rotten condition and unsafe for use; that nearly all of said ties were 
made of either cypress or pine, and had been in use in said track 

for six (6) years, the usual length of time a tie is allowed to 
36 remain in use; that in the latter pet of the year 1885 the 

operating department in charge of said track made to your 
petitioners a full statement of the condition of the track, showin 
the necessity of retieing a portion of the same. It was then estima 
that it was necessary to place in the track during the year 1886 
sixty-five thousand (65,000) new ties in order to place the same in 
good and safe condition forthe running of trains. Your petitioners, 
recognizing the fact that owing to the failure of the crops during 
that vear but a small revenue comparatively was derived from the 
operation of the road, felt it to be their duty to make no greater ex- 
penditure than was absolutely necessary to enable the trains to run 
with reasonable safety. They placed in the track during the year 
1886 less than one-half of the number of ties demanded by the oper- 
ating and maintenance departments. 

At the close of the year 1886 the operating department again 
' called to the attention of your petitioners the condition of the road- 
way and the necessity of placing new ties in the track, and showed 
that, notwithstanding the renewals made in that year, the track was 
in worse condition than it wasin the beginning of the year, and 
again made requisition for a larger number of ties than had been 
made in January, 1886. 

Having experienced another disastrous crop year, owing to the 
long-continued droughts, which were the occasion of calamities that 
have become a part of the history of the State, and knowing that in 
order to purchase the necessary ties it would be necessary to borrow 
money on receivers’ certificates, which they wished to avoid in view 
of the then anticipated decree of foreclosure and sale of the property 
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in their charge, they again postponed presenting the matter to the 
court for its advice in the premises. 

37 Your petitioners further represent that, recognizing the 
present legal status of this cause, they have had made a 

thorough and careful inspection of the roadway by the several 

officers of your petitioners, who are in charge of the operating de- 

partment, whose duty it is to look to the maintenance of the track 

and the running of trains. The reports made by said officers are 

that it is absolutely necessary a large number of new ties should be 

placed in the roadway in order to enable petitioners safely to op- 


erate the said railway and perform the duty incumbent by law upon. 


them as the representatives of the defendant railway company in 
the conduct of the business of a common carrier. 

Your petitioners believe and so represent that the interests of all 
concerned would be subserved by placing in said track 120,000 new 
ties, which, it is estimated, will cost the sum of $60,000; that the 
oi ape | of the said number of ties is absolutely necessary to en- 
able petitioners safely and properly to manage and operate the road, 
and that the failure to place said new ties in the track would bea 
violation of their duty to the public and patrons of the road while 
engaged in the business of a common carrier as well as the duty 
they owe to the court as its officers to preserve the franchises of the 
company. 

Your petitioners further represent— 

That in the latter part of August, in the year 1887, there fell a 
heavy rain along a portion of the line of said railway, which caused 
the waters of Steele creek and Duffen river to rise; that the increased 
flow of water in.said streams was so great as to wash away four of 
the iron bridges crossing said streams in use by said railway, and also 
the piers supporting the superstructure of said bridges, as well as 
the trestle-work and earth-work used as approaches to said bridges ; 

that two of said bridges were entirely washed away and ren- 
38 dered unfit for further use. The other two were swung from 

their original position and, though now secured, have never 
been replaced for the want of funds to do the necessary work. Not 
having the necessary means to replace said bridges, piers, and ap- 
proaches, your petitioners put in temporary wooden bridges to en- 
able them to run trains; that said bridges and work, though reason- 
ably safe for present use, are of a temporary character and liable to 
be washed away at an ordinary rise of the streams béfore mentioned, 
which may occur at any time after the usual rains that are incident 
to certain seasons of the year in that section of the country through 
which said railway runs; that in the event said temporary work is 
washed away the replacing of same would be very expensive and, 
besides, would occasion heavy pecuniary loss in the suspension of 
the transportation business of said railway. 

That petitioners have had an estimate made of the cost of the 
necessary material and work to be done in rebuilding and replacing 
said bridges, pier&. and approaches; that the aggregate amount, as 
shown by said estimates, is the sum of sixty thousand ($60,000) dol- 
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lars, which your petitioners believe and so aver is as low in amount 
as will enable them properly to conduct and perform said work. 

Your petitioners further aver that they have no funds in hand 
with which they can purchase new ties and replace said bridges. 
They therefore submit the matter to the court for its advice in 
the premises, and ask for an order authorizing petitioners to borrow 
the sum of one hundred and twenty thousand dollars for the pur- 
poses aforesaid, and, as security for the same, to issue and negotiate 
receivers’ certificates in manner and form as heretofore authorized 
by order of this honorable court. 


FARRAR & KRUTTSCHNITT, Solicitors. 


39 Order. 


The above petition is referred to Jno. G. Winter, special master 
in chancery, with instructions to hear the same forthwith, after 
notice to the parties in interest, and to make and file his report on 
the same as soon as possible after such hearing; and said report 
shall stand for hearing after five days from filing thereof, within 
which,time the parties may have leave to file oppositions and ex- 
ceptions. 


February 15th, 1888. 
DON A. PARDEE, Judge. 


Endorsement: “No. 21. In equity. U.S. circuit court for north- 
ern district of Texas, at Waco. Morgan’s Louisiana & Texas Rail- 
way and Steamship Company vs. The Texas Central Railway. Pe- 
tition of receivers as — issuance of receivers’ certificates. Filed Feb- 
ruary 18, 1888. J. H. Finks, clerk, by Chas. H. Lednum, deputy. 
Farrar & Kruttschnitt, solicitors.” 


A true copy of the original on file in my office. 


Attest: —— —, 1888 
J. H. FINKS, Clerk, 
By , Deputy. 
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Original Answer of Farmers’ Loan & Trust Company to Petition of 
Receivers to Borrow $120,000. 


In the Circuit Court of the United States for the Northern District 
of Texas, at Waco. In Chancery. 


MorGAn’s LoursiANA & Texas RAILWAY AND STEAMSHIP 
COMPANY No. 21 


v8. 
Texas CENTRAL Raitway Company et al. 


The Farmers’ Loan and Trust Company, for answer to the peti- 
tion of Charles Dillingham and Benjamin G. Clarke, receivers 
herein, filed February 18, 1888, respectfully shows to the court as 
follows: | 
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I. 


This respondent, being so advised, denies the right of the court 
to grant the prayer of the petition and authorize the petitioners to 
borrow any such sum as $120,000 for the purposes set forth in said 
= issuing as security therefor receivers’ certificates, to be a 

ien on the railroad property prior to the lien of the mortgages fore- 
closed in this cause and the decree of this court foreclosing 
41 the same; and this respondent, reserving all its rights in this 
particular, says that issuing certificates to any such amount 
and for the purposes set forth in the petition would amount to such 
betterment and reconstruction of the road as to go far beyond the 
power and authority of the court. 


IT. 


This respondent further says that, as mortgagee in trust under 
the mortgages and trust deeds made by the Texas Central Railway 
Company and complainant in the cross-bill filed herein, it makes 
this its formal objection on the record to the issuing of any certifi- 
cates or evidences of indebtedness of any kind or description by the 
receivers herein, and to the creation of any preferred indebtedness 
purporting to have a lien on the mortgaged property or any part 
thereof superior to the lien of the said mortgages and of the decree 
rendered under said cross-bill. 


II. 


This respondent further says that, appeals having been taken to 
the Supreme Court of the United States by Morgan’s Louisiana and 
Texas Railroad and Steamship Company and by the Texas Central 
Railway Company from the decree rendered in this cause, this re- 
spondent has filed a motion in the Supreme Court of the United 
States that said Court will advance such appeals upon its docket 
and hear them at an early date, and that if such petition is granted 
a oe sale‘can be had of the mortgaged property and premises, 
and it will in such case be unnecessary to consider the allegations 
made by the receivers in their said petition. 

Wherefore this respondent prays that the court will stay the con- 

sideration of the said petition until the decision of said motion 
42 by the Supreme Court of tlhe United States, and that if this 
petition is pressed by the receivers and comes on for hearing 


that the prayer thereof be denied. 
(SEAL. ] THE FARMERS’ LOAN AND 


TRUST COMPANY, 
By R. G. RALSTON, President. 


Attest: WM. A. LEUPP, Sec’y. 
TURNER, McCLURE &. RALSTON, Solicitors. 


Endorsement: “No.21. United States circuit court, northern dis- 
trict of Texas. Morgan’s Louisiana and Texas Railroad and Steam- 
ship Company vs. The Texas Central Railway Company ef al. -Orig- 
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inal answer of the Farmers’ Loan and Trust Company to petition of 
receivers, filed February 18, 1888. ‘Turner, McClure & Rolston, 
solicitors for Farmers’ Loan and Trust Company, 20. Nassau street, 
New York. Filed March 12,1888. John G. Winter, master. Filed 
March 21, 1888. J. H. Finks, clerk, by Chas. H. Lednum, deputy. 


A true copy. 
Attest: —— —, 1888. . 
: J. H. FINKS, Clerk, 


By , Deputy. 
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Report of Special Master upon Petition of Lteceivers for Authority to 
Issue Certificates, &c. Filed February, 1888. 


In the Circuit Court of the United States for the Northern District 
of Texas, at Waco. In Chancery. 


MorGAn’s LovistaNnaA & Texas RAILWAY AND OTRAMSHIP 
COMPANY 
- No. 21. 
TexAS CENTRAL RAILWAY ComPANY ef al. 


To the honorable the judges of said court: 

The petition of the receivers in this cause for authority to borrow 
one hundred and twenty thousand dollars and to issue certificates 
therefor, &c., referred to the special master, under order of court of 
February 15th, 1888, was called for consideration at my office, in 
Houston, on the — day of February last, and, by agreement of coun- 
sel, the hearing was adjourned to the 12th day of March, on which 
date, at my office, in Houston, the hearing was concluded—Mr. Farrar 
and Mr. Mott, counsel as of record, being in attendance. Messrs. 
Baker, Botts & Baker entered their appearance for the defendant 

railway company. I herewith file the answer of the Farmers’ 
44 Loan and Trust Company to said petition, filed before me 

March 12th; also report of oral testimony adduced on hear- 
ing, together with memorandum of estimate by A. H. Swanson and 
D. Allen, and motion by the said trust company to advance cause in 
Supreme Court U.S., containing report of Chas. C. Deming relative 
to the physical condition of the Texas Central railway. Except as 
developed in cross-examination, no testimony was adduced other 
than that offered by the petitioners. Only so much of the answer 
of the trust company as relates to the postponement of the consider- 
ation of the petition was urged before the master, and as to that I 
ruled that under the terms of the order of reference the master was 
without discretion, and, counsel announcing ready as to the facts, I 
directed that the hearing proceed. I find from the evidence that 
the condition of the track of the Texas Central railway, owing to rot- 
ten and defective cross-ties, is unsafe for traffic and passenger travel ; 
that throughout the distance of one hundred and seventy-six miles, 
between Ross and Albany, the termini of the northwestern branch 
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of said railway, and fifty-two miles constituting the northeastern di- 
vision, the cross-ties placed in the road-bed during the period of con- 
struction, during the years 1879-1882, are still in use, with the ex- 
ception of a limited number put in in “ driblets,” from time to time, 
to meet immediate demands, to prevent the spreading of the rails, 
&c.; that all of the ties now in use are more or less decayed, some 
being broken in four pieces, with ends elevated between the rails ; 
that about one-fourth of the ties, between five and six hundred to 
the mile, are now so rotted that they will not hold the spikes ‘in fast- 
ening the rails, and that it will require at least five hundred tics to 
the mile of road, about one hundred and four thousand, at a cost of 

fifty cents each, to put the track in reasonably safe condition 
45 for the operation of trains. I find that the necessity for these 

repairs was, during 1886 and 1887, urged upon the receivers 
herein by the superintendent of said railway ; that during the period 
named the conditions have been growing worse, and that a reason- 
able precaution for the safety of passengers, the safe transportation 
of freight, and a proper care of the rolling stock of the defendant 
—, company demands that the evils be remedied as far as prac- 
ticable. 

I find that a portion of that section of country through which the 
railway is built was visited in the fall of 1887 by a high freshet 
' which carried away three iron bridges; that the bridges have been 
replaced with temporary trestles, which, in the absence of freshets 
in the streams over which they are constructed, are for the present 
safe, but that in the event of high water in the late spring, which 
is the season in which freshets in such streams usually occur, such 
structures would probably be washed away ; that one of said bridges 
can be repaired, while two of them will have to be replaced, and 
that the estimated cost of doing this work and re-erecting the 
bridges upon safe and permanent stone piers is thirty-three thou- 
sand dollars. 

I find that the iron bridge over Aquilla creek, on the northwest 
branch of said railway, is erected upon wooden piers ; that the bridge 
is in peril in the event of rains during the spring season that will 
raise the waters in suid creek to a freshet point ; that during the pres- 
ent month of March high water in said creek caused the bridge to 
settle down 8 or 10 inches, necessitating the temporary suspension 
of trains and the transfer of passengers, and that the safety of the 
bridge is imperiled with every rise of moment in the waters of the 

creek, and that to make the bridge safe against such incidents 
46 _— it is necessary that the present piers be replaced with stone, 
the cost of which is estimated at eight thousand dollars. 

I find that the iron bridge across the Trinity river, on the north- 
east division of said railway, is built similarly to that across the 
Aquilla, above referred to; that this bridge is likewise in danger of 
loss with the Trinity in a swollen condition, and that it has “slipped ” 
on two or three occasions, and that stone piers of the estimated cost 
of eight thousand dollars are necessary to render it safe against 
high waters. The structures across East Bosque, Middle, and 
West Bosque, Green creek, and Leon river, referred to in the esti- 
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mate of Mr. Swanson herewith filed, do not appear to require such 
attention as those hereinbefore referred to, as they have never been 
disturbed. The estimate calls for twenty-five thousand dollars for 
expenditure upon these streams, but appears not to be embraced 
in the work to accomplish which the receivers ask the aid of the 
court. 

In the estimates made at the hearing before the master is an item 
of six thousand dollars for repairs to a bridge near Morgan, but the 
evidence does not disclose the condition of that structure nor to 
what extent it has been impaired. 

In enumerating the foregoing items of ties and bridges, other than 
those relative to the three Bosques, Green creek, Leon river, and 
the bridge near Morgan the estimates are— 


POE OOO i idis so inci eit S ecco tcsenes merci pitdgenemmeesianoniaan $57,000 00 
SINE, CON ic pieacicidiinn! da cienin rinnin cincin «nase 49,000 00 
$106,000 00 


This does not embrace the item relative to the bridge near Mor- 
gan, $6,000, which was embraced in the estimate made on hear- 
ing, nor does it embrace an item of $8,000 for widening em- 
47 bankments, which is referred to in Mr. Deming’s report in 
evidence, p. 18, as “not excessive.” The necessity for the 
last two items, $14,000, is not so fully established as the other items, 
nor can I report so definite a finding as to them other than as ap- 
rg from the testimony of the general transportation manager, 
[r. Swanson, that the amount named in the receivers’ petition, 
$120,000, in which is included the above aggregate of $106,000, is 
necessary to put the roadway in a reasonably safe condition. 

I find that there are now outstan‘ling $25,000 of receivers’ certifi- 
cates issued under order of court for the payment of debts due by 
the railway company at the time that the receivers went into the 
possession of the railway; that the income from the property since 
the possession of the receivers has been barely sufficient to meet. 
operating expenses, and that the receivers have no funds with which 
to make the repairs referred to in their petition. 

I find that the early summer months offered the best opportunity 
for continuous and economical work upon the railway track, and 
that the greatest demand upon the capacity of said railway for trans- 
portation commences about the Ist of September, when the cotton 
crop begins to be marketed, but that the indications now are that 
there will be unusual increase in traffic at an earlier date in the 
transportation of cattle and of what now promises to -be a heavy 
grain crop. 

It appears from the evidence that there have been several derail- 
ments of, but no-serious accidents to, trains over said road within 
the past two vears; that the trains are operated upon a schedule of 
thirteen miles per hour, with actual running time of about sixteen 
miles; but it also appears that the continuance of such good fortune 
in the present condition of the track, bridges, &c., 1s eminently 
speculative and uncertain. 

*4—4 
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48 The premises considered, I am of the opinion, and so re- 

spectfully recommend, that, unless it appears in the course 
of this litigation that the receivers in this cause will cease at an earl 
day to have the. custody, management, and operation of said rail- 
way, that the prayer of their petition should be granted, and that 
they be authorized to borrow so much of $120,000 as may be neces- 
sary to procure cross-ties, replace and repair bridges and piers, and 
widen embankments where necessary to protect the ties, &€c., and 
that they be authorized to issue certificates therefor as a lien upon 
the said railway, second. only to the $25,000 of certificates now out- 
standing, such certificates to be made payable on or before the ex- 
piration of two years from their date. 

Respectfully submitted. 
JOHN G. WINTER, 
Special Master. 


Endorsement: “No. 21. In equity. M. L. & T.R.R.&S. S. Co. 
vs. Tex. Cent. R’y Co. et al. Report of special master on petition of 
receivers to issue $120,000 debentures. Filed March 21,1888. J. 
H, Finks, clerk, by Chas. H. Lednum, deputy.” 


_ A true copy. 
Attest: —— —, 1888. . 
| J. H. FINKS, Clerk, 


By —— , Deputy. 


49 EXHIsitT F. 
Exceptions to Report of Special Master. Filed March 21, 1888. 


Circuit Court of the United States, Northern District of Texas. In 
| Chancery. 


_ Moraan’s Louistana & Texas RAILROAD AND STEAMSHIP 


Company No. 21. 


, v8. 
Texas CENTRAL RAILWAY Company et al. 


‘Tax Farmers’ Loan anp Trust Company, Cross-Complainant, 
: | v8. 
Tne Texas Central Rattway Company et al., Cross-Defendants. 


The defendant, The Farmers’ Loan and Trust Company, make 
these its exceptions to the report of the special master filed herein 
March 21, 1888, upon the petition of the receivers for authority to 
issue certificates, etc. : 

I. For that the master has reported that only so much of 


50 —_— the answer of the trust company as relates to the postpone- 


ment of the consideration of the petition was urged before 


him, whereas the facts are that the answer was filed with the mas- 
ter, and that the entire answer was entitled to consideration by 
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the master, particularly as it raised questions of right and power on 
the part of the court. 

II. For that the master has recommended that unless it appears 
in the course of this litigation that the receivers in this cause 
will cease at an early date to have the custody, management, and 
operation of the railway that the prayer of their petition should be 
granted and they be authorized to borrow so much of $120,000 as 
may be necessary to procure cross-ties, replace and repair brid 
and piers, and widen embankments where necessary to protect the 
ties, etc., and that they be authorized to issue certificates therefor as 
a lien upon the said railway. 

III. For that the master has recommended that certificates, if 
issued, be made payable on or before the expiration of two years 
from their date, whereas, if issued at all, they should be made paya- 
ble on or before the expiration of three years from their date. 

IV. For that the master has not reported that the court has no 
right to grant the prayer of the petition and to authorize the peti- 
tioners to borrow any such sum as $120,000 for the purposes set 
forth in the petition, issuing as security therefor receivers’ certifi- 
cates to be a lien on the railroad prior to the lien of the mortga 
foreclosed in this cause and the decree of this court foreclosing the 
same. 

V. For that the master has not found that in view of the fact that 
the respondent has filed a motion in the Supreme Court of the 
United States that said Court will advance the appeals from the 
decree entered in this cause upon its docket and hear such appeals 

at an early date, and the fact that if such petition is granted 
51 a speedy sale will be had of the mortgaged property and 

premises, and that it will in such case be unnecessary to con- 
sider the allegations made by the receivers.in their said petition ; 
therefore it is premature to consider the petition. 

VI. For that the master has not found that the prayer of the peti- 
tion should be denied. 


Respectfully submitted. 
TURNER, McCLURE & RALSTON, 
Solicitors for Complainant. 


Endorsement: “United States circuit court, northern district of 
Texas. Morgan’s Louisiana and Texas Railroad and Steamship 
Company vs. The Texas Central Railway Company et al. The 
Farmers’ Loan and Trust Company, cross-complainant, vs. The Texas 
Central Railway Company et al., cross-defendants. Exceptions to 
report of special master. Filed March 21,1888. Turner, McClure & 
Ralston, solicitors for cross-complainant, 20 Nassau St., New York. 
Filed April 11, 1888. J. H. Finks, clerk, by Chas. H. Lednum, 


deputy.” 


A true copy. 
Attest: —— —, 1888. J. H. FINKS, Clerk, 
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_ Jamin G. Clarke and Charles Dillingham, as joint receivers of the 
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52 EXHIBIT G. 
An Order in Reference to the Issuance of $120,000 Receivers’ Certificates. 
In the United States Circuit Court for the Northern District of Texas, 


at Waco. 
MorGan’s Louisiana & Texas RAILROAD AND 
STEAMSHIP COMPANY No. 21, 
v8. Equity Docket. 


Tue Texas CENTRAL RAILway Company et al. 


This cause came on to be heard by consent of parties on the 26th 
day of May, 1888, before the Hon. Don A. Pardee, circuit judge, 
sitting in chambers, at the city of New Orleans, on the exceptions of 
the Farmers’ Loan and Trust Company to the report of the special 
master herein filed March 21st, 1888, on the petition of the receivers 
to borrow one hundred and twenty thousand dollars herein filed on 
February 15th, 1888, and was argued by counsel; whereupon and on 
consideration thereof— 

It is ordered, adjudged, and decreed that the exceptions of 

53 the said Farmers’ Loan and Trust Company to the said mas- 

ter’s report be overruled, and that the said master’s report be 
confirmed; and | 

It is further ordered, adjudged, and decreed that the joint receivers 
herein, Benjamin G. Clarke and Charles Dillingham, be authorized to 
borrow the sum of $120,000, for which sum they are authorized and 
empowered to issue certificates or debentures not to exceed $120,000 
in amount, and each of said debentures or certificates to be for such 
amount as said receivers may deem proper, to bear a rate of interest 
not exceeding six per cent. per annum, to fall due, at the option of 
the receivers, on-or before the expiration of two years from their date, 
and said receivers are authorized to sell said certificates at not less 
than par, the proceeds thereof to be applied to the purpose of the 
necessary repairs and reconstructions recommended in the report of 
the master. 

It is further ordered that said certificates and obligations, when 
issued, shall become, and they are hereby declared to be, a lien upon 
the road-bed, rolling stock, depots, and all other property of said rail- 
way company, including the net earnings thereof after deducting 

— of this receivership and the operation of the road, said lien 
to be prior to all other liens except the lien for $25,000 of receivers’ 
certificates heretofore allowed, to be issued under orders of this court. 

It is further ordered that said certificates or debentures be sub- 
stantially in the form following, to wit: 

“Office receivers Texas Central Railway Company, Benjamin G. 
Clarke and Charles Dillingham, joint receivers. Ross, Texas, 
—, 188-. Two years after date, or on or before the expiration of 
two years, at the option of the receivers, for value received, we, Ben- 
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property of the Texas Central Railway Company, do, under 
54 and by virtue of the power in us vested by an order of the 
circuit court of the United States in and for the northern 
district of Texas, at Waco, made on the 28th day of May, 1888, in a 
certain cause wherein Morgan’s Louisiana and Texas Railroad and 
Steamship Company.is complainant and The Texas Central Railway 
Company et al. are defendants, No. 21 of the equity docket, hereby 
a to pay, at the Bank, in the city of New York, to bearer 
ereof dollars, with interest from date until paid at the rate of 
— per cent. per annum. 

“ This obligation is one of a series, amounting to one hundred and 
twenty thousand ($120,000) dollars, authorized by said court to be 
made by us as receivers, and is, together with others of the same 
series, made and declared to be a lien upon the road-bed, rolling 
stock, depots, and all other property of the said railway company, 
of every nature and description, wheresoever situated, and also a 
lien upon the residue of the earnings, incomes, and profits of said 
property that there may be after deducting operating expenses, 
costs of repairs, and the expenses of our receivership, and said lien 
to be prior to all other liens except the lien of $25,000 of receivers’ 


certificates heretofore issued under order of the said court.” 
DON A. PARDEE, Judge. 


Endorsed as follows, to wit: “ No. 21. U.S. cireuit court, north- 
ern district of Texas. Morgan’s La. and T. R. R. & S. S. Co. vs. 
Texas Central Railway Co. e al. Order in reference to issue of 
$150,000 receivers’ certificates. Filed May 29,1888. J. H. Finks, 
clerk, by Chas. H. Lednum, deputy.” 


Dd A true copy of the original. 
Attest : —— —, 1888 


J. H. FINKS, Clerk, 
By , Deputy. 


56 Exuisit H. 
| Opinion of Court Refusing Appeal. 


The Texas Central railroad property is in the possession of the 
court through receivers at the instance of the complainant, Mor- 
gan’s Louisiana Railroad and Steamship Company, and the consent 
of the cross-complainant, The Farmers’ Loan and Trust Company. 

It is the duty of the court appointing the receivers to see that the 
property is properly cared for and preserved and, if possible, man- 
aged as a “ going concern.” 

Wallace vs. Loomis, 97 U.S., 146. 

Barton vs. Barbour, 104 U. S., 134. 
Miltenberger vs. Logansport, 106 U. 8., 312. 
Burnham vs. Bowen, 111 U. S., 781. 


This duty continues after final decree and pending appeal. 
Bronson vs. La Crosse R. R., 1 Wall., 410. 


30 EX PARTE: IN THE MATTER OF THE 


From the nature of the case “the proper and judicious measures 
necessary to adopt to preserve the property from waste and loss” are 
within the sound. discretion of the court. 


An appeal will not be to revise the action of the court below in a_ 


matter of discretion. 
See cases cited, Kinney’s Digest, Vol. 1, p. 79, No. 36. 


It is doubtful whether an order in an equity cause author- 

izing a receiver to borrow money for the preservation of 

57 the property in dispute and to issue debentures therefor se- 

cured by lien on the income and corpus of the property isa 

final decree within the well-settled rule declared in Bostwick vs. 
Brinkerhoff, 106 U. S., 3. 

I take it the rule is the same after as before fina! decree in the 
main cause. 

The receivership being with the consent of the Farmers’ Loan 
and Trust Company, that company ought not to object to the dis- 
cretion exercised by the court for the preservation of the property, 
particularly when, as in this case, said company is fully protected 
against all burdens placed on the property to its advantage after final 
decree and pending appeal by the appeal bond of $500,000 given by 
appellant. 

Kountze vs. Omaha Hotel Co., 107 U. S., 378. 


The effect of an appeal with supersedeas in this case will be prac- 
tically to deprive the circuit court of the power to administer and 
preserve the property in its custody, and the result will be the waste 
and deterioration of the property toa larger extent than the amount 
of the receivers’ certificates proposed, and possibly the forfeiture of 
the franchise from the inability to maintain the railroad asa “ going 
concern ” for the transportation of persons and property. 

See master’s report printed in the record. 


An appeal granted on the bond offered (to wit, a nominal one) 
would leave no responsible party for the damages necessarily result- 
ing to the property, whichever way the appeal might be decided. 

The case is oue where the jurisdiction is complete and undis- 
puted; where the receivership is consented to by the complain- 

ing party; where the order complained of is an im- 
58 perative necessily ; where the action of the court is discre- 

tionary, and where the complaining party is fully protected 
in case the order finally results to his damage. 

I am compelled to refuse the appeal ; nevertheless, that the party 
may have an appeal if the law gives one, I will suspend execution 
of the order complained of until June 25th to enable the matter to 
be laid before the hon. circuit justice, or for the petitioner to take 
such other steps for relief as counsel may advise. 


June 12th, 1888. 
: DON A. PARDEE, 
Circuit Judge. 
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I concur in the foregoing order of the circuit judge. 
Macon, Ga., Aug., 1888. 
L. Q. C. LAMAR, 


Circuit Justice. 


59 Endorsed as follows, to wit: In the United States circuit 

court for the northern district of Texas, at Waco. Morgan’s 
Louisiana & Texas Railroad & Steamship Co. vs. The Texas Central 
Railway Company, The Farmers’ Loan and Trust Conpany, as 
trustee, and The Metropolitan Trust Company of the City of New 
York, as trustee. Original bill. In equity. No.21. The Farmers’ 
Loan and Trust Company, as trustee, vs. The Texas Central Railway 
Company, The Metropolitan Trust Company of the City of New 
York, and Morgan’s Louisiana and Texas Railroad and Steamship 
Company: Cross-bill. No.33. “Orderof appeal from decree. Turner, 

McClure & Ralston, solicitors for Farmers’ Loan and Trust 


60 Company. Filed Sept. 1, 1888. J. H. Finks, clerk, by Chas. 


H. Lednum, deputy. 


A true copy. 
Attest: —— —, 1888. J. H. FINKS, Clerk, 


By , Deputy. 
61 Exuisit “I.” 


“ Herbert B. Turner, Esq. 


“ Dear Sir: Pursuant to your request I have made an examina- 
tion of the Texas Central railroad, and report as follows: 

“On the morning of December 22, 1887, | was met by Mr. Swan- 
son, the master of transportation of the Houston and Texas Central 
and of the Texas Central railroad, with a special car, and started 
with him for Ross, the southern terminus of the Texas Central rail- 
road. We arrived at Ross at about three o’clock in the afternoon, 
and examined the Texas Central road from Ross to Walnut Springs. 
It then became dark and we continued on to Albany, leaving there 
early the next morning and examining back from Albany to Walnut 
Springs. 

“The ties on this portion of the road are of oak, cypress, and yel- 
low pine. With the exception of about four hundred ties to the 
mile, the original ties put in the road still remain there, and as ties 
under the best condition do not last over six or seven years, it is 
manifest that all the ties on this portion of the road will need re- 
newal very shortly. This road was constructed from 1879 to 1881. 

Mr. Swanson’s idea is to put in as renewals five hundred ties 
62 to the mile, not because more ties are not needed, but because 

he thinks that one tie in four will sustain the track. New ties 
here are needed as a matter of absolute safety. The old ones are so 
decayed that in many instances the spikes can be taken out with the 
hand and there is nosupport to the rail. Those ties which had been 
taken out and were lying along the side of the track were so decayed 
as to be nothing more than punk, and useless even as fire-wood. As 
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a matter of safety to the traveling public, and to prevent serious loss 
to the company occasioned by accidents, which will surely occur 
unless the track is supported by new ties, the amount requested by 
Mr. Swanson should be furnished at once. More will be needed in 
a very short time, and within the next two years I should say that 
every tie would have to be renewed. 

“Ip places along the line of this road the embankment has been 
allowed to fall away and for many miles is not as broad as the tie, 
so that the ends of the tie overlap the bank. There isan unlimited 
supply of ballast within easy reach, and there is no reason, except 
want of funds, why these banks should not be repaired. It is im- 
possible, even with the greatest care, to keep the track in proper 
condition and prevent sinking if the embankment is allowed to re- 
main in its present condition. It is the poorest kind of economy to 
save in the banks. i 

“One of the most serious difficulties in keeping this road in proper 
condition arises from the heavy floods, which are liable to occur once 
or twice a year. These floods are occasioned by cloud-bursts, and 
the small streams over which the road crosses rise thirty or forty 
feet in a few hours, carrying away bridges and sweeping the track 
and road-bed many hundred feet into the neighboring fields. Dur- 
ing the last floods, in September, 1887, four bridges were carried 
away and about fifteen miles of track swept off the line of the road. 

“All the important bridges along the line of the road are of iron, 
with wooden foundations. Mr. Swanson has requested authority to 
build these foundations of stone, and there can be no question as to 
its advisibility or economy. Stone is found along the line of the 
road and can be quarried very cheaply. With stone foundations 
these bridges met undoubtedly be able to withstand any flood, 

and wottld relieve the company from the necessity of con- 
63. _—tinual repairs and from the expense occasioned by suspend- 
ing traffic during the repairs to the bridges. 

“At the first crossing of the creek called Steel’s creek an iron bridge, 
150-foot span, on wooden foundations, was carried away last Sep- 
tember. At Aquilla creek another bridge wascarried away. Atthe 
second crossing of Steel’s creek an iron bridge on wooden founda- 
tions was carried away, and at the third crossing of Steel’s creek the 
water was up to the chords, but the bridge was saved. Unless these 
bridges are protected by stone foundations the public is constantly 
subject to delays and entire stoppage of trains for manv days at a 
time. When first-class iron bridges costing about $8,000 apiece are 
continually liable to destruction from want of proper support, as 
shown by the loss of four bridges during the fall of 1887, the economy 
and necessity of stone foundations cannot be questioned. 

“Previous to this severe flood of September, 1887, there had been no 
rain in this portion of the country for twenty-two montls—a period 
of drought that has had no counterpart in thirty years. The result 
was that the crops were killed, cattle died, and the inhabitants 
vacated their homes and went to other portions of the State. During 
this period trains were only run three times a week. Since Sep- 
tember there have been frequent rains; the ground is in excellent 
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condition ; crops of cotton, corn, and grain are looking well, and the 

esa are commencing to return to their old homes. The day 
efore I went over the road a special train had been used to carry 

returning settlers into the country adjacent to the line of road. 

“ Only two through trains a day, one each way, called mixed trains, 
carrying freight and passengers, are run on this road, the schedule 
time being about 14 hours from Ross to Albany, or about thirteen 
miles an hour, including stops. I passed both of them and noticed 
that two cars were comfortably filled with passengers and there 
seemed to be considerable freight—ten freight cars on one train and 
thirteen on the other. Between Ross and Cisco two freight trains, 
one each way, run daily. 

“On the one hundred and seventy miles of road from Ross to 
Albany only 44,218 ties, less than 400 to the mile, have been put in 
since the road was first opened, and many of these, it is claimed, 
were to make up deficiences in original construction, so that that 

number of ties does not really represent the amountof renewals. 

64 “In that portion of the road which was carried away old 

and discarded Houston and Texas Central rails have been 

ut in in place of the rails which were destroyed. These rails are 

in bad condition and ought to be renewed. They were bought in 

the emergency and were not intended for permanent use in the 
track. 

“ Taking up Mr. Swanson’s requisition in detail : 


“Widening Embankmenis, $8,000. 


“This amount is not excessive. What is needed is a force on a 
construction train adapted to the purpose, with a commissary de- 
partment and conveniences for feeding and sleeping the gang. The 
cars could be hired from the Houston and Texas Central road. The 
Texas Central has no cars available for this purpose, and in fact has 
no construction car or caboose. Three trains of two cars each, with- 
out locomotives, belonging to the Houston and Texas Central road, 
are even now in constant use by the Texas Central for bridge and 


section gangs. 
“ New Stone Piers for Four Iron Bridges, $24,000. 


“ They could probably be built for $2,000 less. {haveexplained - 


above the necessity for these stone piers. 
“Two New Iron Bridges, $16,200. 


“These are needed to take the place of the two carried away over 
Steel’s creek, first and second crossing. They would cost about 
$16,000, depending upon the market price of iron at the time of 
making the coutract. 


“Taking Down and Re- Erecting Hay Hundred and Fifty Foot Span, 


“The crossing at Duffan creek is badly located with reference to 
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the angle at hich the water strikes the bridge. The cost of chang- 
ing the location and at the same time raising the grade to a point 
of comparative safety from water would cost at least $1,200. 


“ Oross- Ties, $44,000. 


“This estimate is based on five hundred new tiers per mile for one 
hundred and seventy-eight miles of road, at fifty cents apiece. These 
ties have to be transported for a long distance and cannot be deliv- 
ered along the line of road for less than fifty cents. 


65 | “100 Tons of Steel Rails, $4,200. 


“The one hundred tons of steel rails mentioned are to take the 

lace of the old discarded rails purchased from the Houston and 

exas Central and are necessary. They could probably be deliv- 
ered, if purchased now, for about $3,600. 

“The estimate for switch ties, track bolts, and spikes, bridge tim- 
bers and iron-work for trestle bridges is not excessive. 

“The trestle bridge, for repairing which $1,000 is mentioned, has 
already been replaced from receipts since the date of the requisi- 
tion. | 
' “As to the estimates of Mr. Swanson, therefore, for improvements 
and renewals pertaining to the roadway and bridges, amounting to 
a total of $104,779, I consider that each one of the items there men- 
tioned is necessary, with the exceptions stated, and that the amounts 
required are moderate. This expenditure would merely put the 
road in a fairly safe condition and does not contemplate putting it 
in a first-class condition, which would involve a very much greater 
outlay than is mentioned in Mr. Swanson’s estimate. 

“In going over the road it was perfectly apparent that travel upon 
it was cake. The defective condition of the ties, the leanness of 
the embankment, and the consequent sinking of the rail at the joint 
tras very noticeable and occasioned feelings of apprehension for 
one’s safety. Wnless the suggested repairs are made it is merely a 
question of time when some serious accident will occur, no matter 
how good the management may otherwise be. 


Repairs to Eight Locomotives, $7,000. 


“ Mr. Swanson tells me that these locomotives have not received 
a thorough overhauling for several years. Two machinists are em- 
ployed in the shops at Walnut Springs, who can make necessary re- 
pairs to the locomotives, but the material necessary for these repairs 
must be purchased, and will cost somewhere in the neighborhood of 
the amount mentioned, $7,000. 

“T do not agree with Mr. Swanson that three new locomotives are 
needed at present. If business picks up and more trains are re- 
quired to attend to the business new locomotives will be necessary, 

but, pending the outcome of this season’s business, I think 
66 that the road can be carried on with its present supply of 
locomotives. 
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“Tn view, however, of the fact that that portion of the Texas 
Central road which runs from Garrett to Roberts has no equipment 
whatever of its own and has always used the equipment of the 
Houston and Texas Central road on a rental or mileage basis, three 
locomotives at least are needed, if intended for use on that portion 
of the road. 

“ It is undoubtedly true, as stated by Mr. Dillingham in his letter 
of November 9, that eight locomotives are not sufficient equipment 
for 178 miles of road, assuming that the earning capacity of the 
road is commensurate with its bonded indebtedness of $15,000 to 
the mile; but as the earnings for the last two years have not ex- 
ceeded its operating expenses, I would recommend working with 
the present locomotive equipment until the revival of business 
along the line of the road makes additional equipment an essential. 

“In other words, while additional equipment may be most desir- 
able, it is not a matter of immediate necessity. 


“ Rolling Stock, $48,045. 


“A large portion of the business of the Texas Central road at 
Albany is the shipment of cattle. The company has no stock cars 
and is obliged to ship all the cattle in borrowed cars, on which it 
pays mileage. Almost all the freight on this road is through 
freight and carried frequently as far as Kansas City, St. Louis, and 
New Orleans without change of cars. The result is that with the 
small equipment of the Texas Central road it is almost always with- 
out cars of its own on hand. I think that the purchase uf some 
stock cars is essential to the econemical operation of the road and 
to the convenience of the shippers, who are frequently obliged to 
delay cattle shipments until suitable cars for the purpose can be bor- 
rowed. Additional box cars are undoubtedly needed, but are not 
essential. The fact that no stock cars are coming into the country, 
but all going out, explains why the ownership of stock cars. is of 
more importance than the purchase of additional box cars. 

“TI cannot say anything definite in regard to the repairs to the 
rolling stock, for which Mr. Swanson has made a requisition of 
about $14,000. He tells me that the cars have received but slight 

repairs since they have been on the road, and that the amount 
67 of his requisition is very moderate. It was impossible to 

make investigation of the rolling stock, for the reason that 
most of it, as above stated, was not on the line of the road at the 
time of my visit. 


“ Northeastern Division. 


“The northeastern division extends from Garrett to Roberts, a 
distance of fifty-two miles. We arrived at Roberts late at night and . 
started from there on our inspection trip early in the morning. It 
was snowing hard, and after the first ten miles of road the track was 
so covered by snow that it was impossible to see the ties, but a care- 
ful inspection of the ties on the first ten miles, being the portion of 
the road last built, showed that they were in as bad, if not in worse, 
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36 EX PARTE: IN THE MATTER OF THE FARMERS’ LOAN & TRUST CO. 


condition than the ties on the northwestern division. Ties are 
somewhat cheaper at this point and can probably be bought for forty 
cents apiece instead of fifty, reducing the estimate for ties on this 
branch from $8,000 to $6,400. 

“At Trinity bridge two stone piers are positively needed. The 
wooden piers to this bridge have been carried away three times, and 
the remarks in regard to the other bridges apply with equal force 
to this bridge at Trinity river. The foundation for the piers here is 
a difficult one and the cost will come quite up to the estimate. 

“AsI have said, this branch has no equipment of its own. Mr. 
Swanson very properly wants a combination coach for passengers 
and baggage. 

“This branch is not in as good condition as the northwestern 
branch, owing to the fact that the foundation here is mud instead of 
gravel, and that there is no ballast within economical hauling dis- 
tance. In rainy weather this mud foundation becomes very slip- 

ry and the track slides. Mr. Swanson tells me that it is almost 
impossible to keep the road in good condition with the means at his 
command. I can easily understand that this is the case, and in 
order to put that road in proper condition ballast must be brought 
to it in large quantities. 

“The business over the road at present is so light that I would 
not recommend any very large outlay for this purpose, but it must 
be borne in mind that in order to get that road in reasonable condi- 


tion a large amount of money must be spent for ballast. 
“Very truly, CHARLES C. DEMING.” 


68 [ Endorsed :] Supreme Court of U.S. October term, 1888. 
No. 4. Original. Ex parte: The Farmers’ Loan and Trust 
Company, petitioner. In the matter of the Farmers’ Loan and Trust 
Company vs. The Texas Central Railway Company eal. Return of 
the circuit court of the United States for the fifth circuit and north- 
ern district of Texas to the rule to show cause why a mandamus 
should not issue in the premises. J. Hubley Ashton, of counsel for 
the respondents. 
69 [Endorsed:] Supreme Court U. S. 1888, October term. 
No.4. Original: Ex parte: In the matter of the Farmers’ 
oe Me Trust Company, petitioner. Return to rule. Filed Nov. 
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condition than the ties on the northwestern division. Ties are 
somewhat cheaper at this point and can probably be bought for forty 
cents apiece instead of fifty, reducing the estimate for ties on this 
branch from 88,000 to 86,400. 

“At Trinity bridge two stone piers are positively needed. The 
wooden piers to this bridge have been carried away three times, and 
the remarks in regard to the other bridges apply with equal foree 
to this bridge at Trinity river. The foundation for the piers here ts 
a diflicult one and the cost will come quite up to the estimate. 

“As I have said, this branch has no equipment of its own. Mr. 
Swanson very properly wauts a combination coach for passengers 
and baggage. 

“This branch is not in as good condition as the northwestern 
branch, owlng to the fact that the foundation here is mud instead of 
gravel, and that there is no ballast within economical hauling (lis- 
tunce. In rainy weather this mud foundation becomes very slip- 
pery and the track slides. Mr. Swanson tells me that it is almost 
Impossible to keep the road in good condition with the means at his 
command. | can easily understand that this is the case, and in 
order to put that road in proper condition ballast must be brought 
to it in large quantities. 

“The business over the road at present is so light that I would 
not recommend any very large outlay for this purpose, but it must 
be borne in mind that in order to get that road in reasonable condi- 
tion a lurge amount of money must be spent for ballast. 


“Very truly, CHARLES C. DEMING.” 


GS [ Endorsed :] Supreme Court of U.S. October term, 1888. 
No.4. Original. Le parte: The Farmers’ Loan and Trust 
Company, petitioner. Inthe matter of the Farmers’ Loan and Trust 
Company vs. The Texas Central Railway Company cf al. Return of 
the circuit court of the United States for the fifth circuit and north- 
ern district of Texas to the rule to show cause why a mandamus 
should not issue in the premises. J. Hubley Ashton, of counsel for 
the respondents, 
69 | Endorsed:] Supreme Court U.S. 1888, October term. 
No. 4. Original: er porte: In the matter of the Farmers’ 
Loan & Trust Company, petitioner. Return to rule. Filed Nov. 
26, 185s. 
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CoMPANY 
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THe Texas CENTRAL RAILWAY 
ET AL. 
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STATEMENT OF THE CASE. 


The respondents are called upon to defend and support 
their action in refusing to allow the petitioner an appeal 
to this Court, from a certain order, or decree, made and 
entered by the Circuit Court of the United States for the 
Northern District of Texas, on May 26th, 1888, in a suit 
in equity, in that Court, wherein Morgan’s Louisiana and 
Texas Railroad and Steamship Company is an original 
complainant, and The Farmers’ Loan and Trust Company 
a cross-complainant, against The Texas Central Railway 


wg 
in 
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Company, authorizing the joint receivers therein to 
borrow the sum of $120,000, and issue certificates or de- 
bentures therefor, the proceeds to be applied to the pur- 
pose of the necessary repairs and reconstructions of the 
property in their custody, recommended in the report 
of the Master therein, and ordering that such certificates 
and obligations, when issued, should become, and declar- 
ing them to be, a lien upon the railroad, and other prop- 
erty of the Texas Central Railway Company, including 
the net earnings thereof, after deducting the expenses 
of the receivership, and the operation of the road, such 
lien to be prior to all other liens except a lien for $25,000 
of receiver’s certificates theretofore allowed to be issued 
under orders of the Court. (Order of May 26th, 1888, 
Return, p. 28. Exhibit “G.”) 


The facts, disclosed by the record, are briefly these: 

Morgan’s Louisiana and Texas Railroad and Steamship 
Company, in April, 1885, filed.a bill in equity in the 
Circuit Court of the United States for the Northern Dis- 
trict of Texas, against the Texas Central Railway Com- 
pany, claiming a lien upon its property paramount to 
that of the mortgage creditors, alleging the insolvency of 
the defendant corporation, and seeking the appointment 
of receivers to control and manage the property during 
the pendency of the suit. 

The trustees of the various mortgagees were, by sup- 
plemental bill, made defendants in the cause. 

Messrs. Benjamin G. Clarke and Charles Dillingham 
were appointed receivers by an order entered April 6th, 
1885, and they have remained in possession and control 
of the property of the Texas Central Railway Company 


. ever since. Their ability and integrity have never been 


questioned. (Return, p. 1.) 


The Farmers’ Loan and Trust Company, as the trustee 
in certain first mortgages upon the property, intervened 


3 


and answered the bill of the Morgan Company, and also 
filed a cross-bill to foreclose the mortgages, alleging, 
inter alia, that the mortgagor was insolvent; that in 
consequence of the embarrassed condition of its financial 
affairs it was impossible for the trustee under the mort- 
gage deeds of trust to execute the trust in the manner 
specified therein without the aid of the Court; and that 
the trust could not be executed and the rights of the 
parties in interest be ascertained, and fully protected, 
otherwise than by a judicial sale of the mortgaged 
property. (Return, p. 1, fol. 3.) 

The cross-bill, also, alleged that until such sale could 
be made and the proceeds distributed, it was expedient 
and necessary that all the rights, franchises, and property 
of the Texas Central Railway Company, continue to 
remain and be placed in the hands, and under the con- 
trol, of receivers, with such proper powers and control 
over the same as to the Court should seem right and 
equitable to be conferred. (Return, p. 2, fol. 3.) 


The order, appointing the receivers, inter alia, directed 
and required them, until the further order of the Court, 
to run, operate, and manage the railways of the Texas 
Central Railway Company, and to manage and control 
all of its property and affairs, and it authorized them to 
use the moneys of the Company for any and all of the 
purposes stated in the several provisions of the order. 
(Order appointing Receivers, Return, pp. 5-7, Exhibit 
46 A.”) 


On April 11th, 1887, a final decree was entered, in the 
cause, adjudging, among other things, that Morgan’s 
Louisiana and Texas Railroad and Steamship Company 
has an equitable lien upon the property of the Texas 
Central Railway Company for over $750,000, with 
interest, but the same is subordinate to the liens of the 
Farmers’ Loan and Trust Company under its mortgage 


deeds of trust, to the amount of over $4,000,000, with 
interest, and that in default of the payment of the latter 
amount, within a time fixed, the equity of redemption 
should be barred and foreclosed, and the property sold 
to the highest bidder for cash. (Decree, Return, pp. 
7-18, Exhibit “B.”) 


Morgan’s Louisiana and Texas Railroad and Steam- 
ship Company, and the Texas Central Railway Com- 
pany, respectively, perfected supersedeas appeals to this 
Court from the above decree, which are numbers 631 and 
633 on the Docket. 


On February 15th, 1888, the receivers, who had neces- 
sarily remained in possession of the property, presented 
to the Circuit Court a petition, setting forth its dilapi- 
dated condition, and asking leave to borrow the sum of © 
$120,000, for the purpose of making the absolutely neces- 
sary repairs therein described. (Petition of Receivers, 
Return pp. 19-21, Exhibit “C.”) 


By an order of the Court, of the same date, the petition 
was referred to the Special Master in the cause, with 
instructions to hear the same forthwith, after notice to 
the parties in interest, and report as soon as possible after - 
such hearing; and it was directed that the report of the 
Master should stand for hearing after five days from the 
filing thereof, within which time the parties might have 
leave to file oppositions and exceptions. (Order on Re- 
ceiver’s Petition, Return, p. 21, fol. 39.) 


On February 18th, 1888, the Farmers’ Loan and Trust 
Company filed an answer to the petition of the receiv- 
ers (1) denying the right of the Court to grant the 
prayer of the petition, and authorize the receivers to 
borrow any such sum as $120,000 for the purposes set 
forth in their petition, issuing as security therefor re- 
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ceivers’ certificates, to be a lien on the railroad property, 
prior to the lien of the mortgages foreclosed in this 
cause, and the decree of the Court foreclosing the same, 
reserving all its rights in this particular, and saying 
that issuing certificates to any such amount and for the 
purposes set forth in the petition would amount to such 
betterment and reconstruction of the road as to go far 
beyond the power and authority of the Court ; (2) stating 
that, as mortgagee in trust, it made this its formal ob- 
jection on the record to the issuing of any certificates or 
evidences of indebtedness of any kind or description by 
the receivers, and to the creation of any preferred in- 
debtedness purporting to have a lien on the mortgaged 
property superior to the lien of the mortgages and of the 
decree in this cause; and (3) stating that the respondent 
had filed a motion in this Court to advance the appeals, 
and that, if such petition was granted, a speedy sale of 
the mortgaged property could be had, and it would, in 
such case, be unnecessary to consider the allegations of 
the receivers in their petition. (Answer of the Farmers’ 
Loan and Trust Company to petition of receivers to 
borrow $120,000, Return, pp. 21-23, Exhibit “ D.”) 


On March 21, 1888, after hearing the parties,- the 
Master filed his report, which substantially confirmed 
the averments of the receivers’ petition. (Report of 
Special Master upon petition of receivers, Return, pp. 
23-26, Exhibit “ E.”) 


The Master’s report, as stated in the return, found that 
the condition of the track of the Texas Central Railway 
Company, owing to rotten and defective cross-ties, is un- 
safe for traffic and passenger travel; that the necessity 
for the repair of this track was urged during the years 
1886 and 1887 upon the receivers by the superintendent 
of the railway ; that the condition of said track has been 
growing worse, and that a reasonable precaution for the 
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safety of passengers and the safe transportation of freight 
and a proper care for the rolling stock of the defendant 
railway company demands that the evil be remedied as 
far as practicable. It further finds the substantial facts 
with reference to the destruction of bridges, the tempo- 

rary structures in their stead, and their liability to be o| FS 
washed away and destroyed; and further finds that the 

incomg from the property since the possession of the 
receivers has been barely sufficient to meet operating ex- 
penses, and that the receivers have no money or funds 
with which to make the repairs referred to in the peti- 
tion. The Master therefore recommended that the prayer 
of the receivers be granted; that they be authorized to 
borrow so much of $120,000 as may be necessary to procure 
cross-ties, replace and repair bridges and piers, and to 
widen embankments where necessary to protect the ties, 
and that they be authorized to issue receivers’ certificates 
therefor, to operate as a lien upon said railway second 
only to the twenty-five thousand dollars of receivers’ cer- 
tificates then outstanding, said certificates to be made 
payable on or before the expiration of two years from 
their date. 


On March 21st 1888, the Farmers’ Loan and Trust 
Company filed exceptions to the report of the Master 
upon the petition of the receivers for authority to, issue 
certificates. (Exceptions to Report of Special Master, 
Return, pp. 26-27, Exhibit “ F.”) 
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The grounds of the exceptions were: : 
(1) That the Master had reported that only so much 
of the answer of the Trust Company as relates to the 
postponement of the consideration of the petition was 
- urged before him, whereas the answer was filed with the 
Master, and the entire answer was entitled to considera- 
tion by him, particularly as it raised questions of right 
and power on the part of the Court. 
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(2) That the Master had recommended that unless it 
appeared that the receivers would soon cease to have the 
custody of the property, the prayer of their petition 
should be granted, and they be authorized to borrow so 
much of $120,000 as might be necessary to procure cross- 
ties, replace and repair bridges and piers, and widen 
embankments where necessary to protect the ties, &c., 
and that they be authorized to issue certificates therefor 
as a lien upon the railway. 

(3) That the Master had recommended that certificates, 
if issued, be made payable on or before the expiration of 
two years from their date, whereas, if issued at all, they 
should be made payable on or before the expiration of 
three years from their date. 

(4) That the Master had not reported that the Court 
has no right to grant the prayer of the petition and to 
authorize the petitioners to borrow any such sum as 
$120,000 for the purposes set forth in the petition, issu- 
ing as security therefor receivers’ certificates, to be a lien 
on the railroad prior to the lien of the mortgages fore- 
closed in this cause and the decree of this Court fore- 
closing the same. 

(5) That the Master had not found that in view of the 
fact that the respondent has filed a motion in the Supreme 
Court of the United States that said Court will advance 
the appeals from the decree entered in this cause upon its 
docket and hear such appeals at an early date, and the 
fact that if such petition is granted a speedy sale will be 
had of the mortgaged property and premises, and that it 
will in such case be unnecessary to consider the allega- 
tions made by the receivers in their said petition ; there- 
fore it is premature to consider the petition. 

(6) That the Master had not found that the prayer of 
the petition should be denied. 


On May 26th, 1888, the cause came on to be heard, 
by consent of parties, on the exceptions of the Farmers’ 


Loan and Trust Company to the Master’s report, and the 
Court granted the order complained of, which is as 
follows: 


This cause came on to be heard by consent of parties 
' on the 26th day of May, 1888, before the Hon. Don A. 
Pardee, circuit judge, sitting in chambers, at the city of 
‘New Orleans, on the exceptions of the Farmers’ Loan 
and Trust Company to the report of the special master 
herein filed March 21st, 1888, on the petition of the 
receivers to borrow one hundred and twenty thousand 
dollarg herein filed on February 15th, 1888, and was 
argued by counsel; whereupon and on consideration 
thereof— 

It is ordered, adjudged, and decreed that the excep- 
tions of the said Farmers’ Loan and Trust Company to 
the said Master’s Report be overruled, and that the said 
Master’s Report be.confirmed; and it is further ordered, 
adjudged, and decreed that the joint receivers herein, 
Benjamin G. Clarke and Charles Dillingham, be au- 
thorized to borrow the sum of $120,000, for which sum 
they are authorized and empowered to issue certificates 
or debentures not to ex $120,000 in amount, and 
each of said debentures or certificates to be for such 
amount as said receivers may deem proper, to bear a 
rate of interest not exceeding six per cent. per annum, 
to fall due, at the option of the receivers, on or before 
the expiration of two years from their date, and said 
receivers are authorized to sell said certificates at not less 
than par, the proceeds thereof to be applied to the pur- 
pose of the necessary repairs and reconstructions recom- 
mended in the report of the Master. 

It is further ordered that said certificates and obliga- 
tions, when issued, shall become, and they are hereby 
declared to be, a lien upon the road-bed, rolling stock, 
depots, and all other property of said railway company, 
including the net earnings thereof after deducting ex- 
penses of this pre caren | and the operation of the road, 
said lien to be prior to all other liens except the lien for 
$25,000 of receivers’ certificates heretofore allowed, to be 
issued under orders of this Court. 

It is further ordered that said certificates or debentures 
be substantially in the form following, to wit: 

“Office receivers Texas Central Railway Company, 
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Benjamin G. Clarke and Charles Dillingham, joint re- 
ceivers. Ross, Texas, , 188-. Two years 
after date, or on or before the expiration of two years, at 
the option of the receivers, for value received, we, Ben- 
jamin G. Clarke and Charles Dillingham, as joint re- 
ceivers of the property of the Texas Central Railway 
Company, do, under and by virtue of the power in us 
vested by an order of the Circuit Court of the United 
States in and for the Northern District of Texas, at Waco, 
made on the 28th day of May, 1888, in a certain cause 
wherein Morgan’s Louisiana and Texas Railroad and 
Steamship Company is complainant and the Texas Cen- 
tral Railway Company et al. are defendants, No. 21 of the 
equity docket, hereby promises to pay at the ——- Bank, 
in the City of New York, to bearer hereof —— dollars, 
with interest from date until paid at the rate of —— per 
cent. per annum. 

“This obligation is one of a series, amounting to one 
hundred and twenty thousand ($120,000) dollars au- 
thorized by said Court to be made by us as receivers, 
and is, together with others of the same series, made and 
declared to be a lien upon the road-bed, rolling stock, 
depots, and all other property of the said railway com- 
pany, of every nature and description, wheresoever situ- 
aot, and also a lien upon the residue of the ——T 
incomes, and profits of said property that there may 
after deducting operating expenses, costs of repairs, and 
the expenses of our receivership, and said lien to be prior 
to all other liens except the lien of $25,000 of receivers’ 
certificates heretofore issued under order of the said 
Court.” : 

(Order in reference to the issuing of $120,000 Receivers’ 
certificates, Return, p. 28, Exhibit “G.”) 


Subsequently, in June, 1888, the Farmers’ Loan and 
Trust Company presented a petition for an allowance of 
an appeal from the above order of May 26th, 1888, said 
appeal to operate as a supersedeas, returnable to the 
Supreme Court at its October term, 1888. (Petition for 
allowance of appeal. Petition for rule to show cause, p. 
11, Exhibit “A.”) 
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The petition prayed that citations of appeal, in due 
form of law, might be directed to Morgan’s Louisiana 
and Texas Railroad and Steamship Company, to the 
Texas Central Railway Company, and to the Metropoli- 
tan Trust Company of the City of New York, com- 
manding them, and each of them, to appear and answer 


the appeal. 


On June 12th, 1888, this application for Aeon was 
denied by the Court, acting through the Circuit Judge, 
for the reasons set forth in its opinion in the record. 
(Opinion of Court refusing appeal, Return, pp. 29-30, 
Exhibit “ H.”) 

The matter of the appeal was further heard before the 
Circuit Justice, who, in August, 1888, concurred in the 
order of the Circuit Judge. (Return, p. 31, fol. 58.) 


Owing to the proceedings with reference to an appeal, 
the receivers have not executed the order of May 26th, 
1888. wigan p- 4, fol. 8.) 


No contest was cael either before the Master or before 
the Court, by the petitioner, as to the fact of the deplor- 
able condition in which the property in the custody of 
the Court was, and as to the necessity of making repairs 
upon it, according to the suggestion of the receivers. (Re- 
turn. p. 4, fol. 8.) 

Upon the hearing of the application of the receivers 
before the Master, a copy of the report of Charles C. 
Deming, employed by the bondholders to examine the 
road and make a report to them of its condition, was 
offered in evidence by the receivers, and was returned 
into Court by the Master, as part of the evidence before 
him. (Report of C. C. Deming. Return, pp. 31-36. 
Exhibit “1.”) 


The answer of the Judges of the Circuit Court states, 
that the position of the petitioner, The Farmers’ Loan 
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and Trust Company, presented only the naked question of 
the power of the Court to preserve the property, pending 
the appeal, in its custody, for the benefit of whom it might 
concern. 

The Judges of the Circuit Court concluded that it was 
their right and duty to preserve the property, necessarily 
in the possession of the Court, during the appeal, from 
destruction and deterioration, to keep it a going concern, 
and to preserve its franchises from forfeiture, and they 
are of opinion that the measures adopted by them to that 
end are necessarily discretionary. 

The Judges were further of opinion that the order issued 
on the application of the receivers, granting them per- 
mission to borrow money and to issue receivers’ certifi- 
cates therefor, was an interlocutory order, from which 
the Farmers’ Loan and Trust Company was not entitled 
to appeal, and against the effects of which said company 
had complete remedy by opposition to the final decree of 
distribution of the proceeds of the property in case said 
decree should contain a provision applying a part of the 
proceeds of sale, or a part of the revenue of the property 
in the hands of the Court, to the payment of the certifi- 
cates, when issued, in the hands of the holders thereof 
(Return, p. 5.) 


It is respectfully submitted, that the action of the Cir- 
cuit Court, in refusing to allow the petitioner an appeal, 
as prayed, from the above order of May 26th, 1888, was 
lawful and right, and that the writ asked for by the 
petitioner should not be granted by this Court. 


12 
ARGUMENT FOR THE RESPONDENTS. 


First. 


The burden is upon the petitioner to show that it has a 
clear right to an appeal which has been refused by the Circuit 
Court. 


1. Power to issue writs of mandamus to the courts 
appointed under the authority of the United States is 
conferred upon this Court by the 13th section of the 
Judiciary Act, now section 688 of the Revised Statutes, 
“in cases warranted by the principles and usages of 
law.” 

In the case of Ex parte Outting (94 U.S., 19), being an 
application for a mandamus to the Circuit Court of the 
United, States for the Eastern District of Missouri, to 
compel the allowance of an appeal, this Court, speaking 
by the late Chief Justice, said: 


“To entitle the petitioners to the writ asked for in this 
case they must show that they have a clear right to an 
a 1 which has been refused by the Circuit Court. The 
office of a mandamus is to compel the performance of a 
plain and positive duty. It is issued upon the applica- 
tion of one who has a clear right to demand such a per- 
formance, and who has no other adequate remedy. It is 
never granted in anticipation of an omission of duty, but 
only after actual default.” 


2. The writ will not be granted in favor of a party, 
asking the allowance of an appeal, unless he shows that 
he took the steps necessary to entitle him to an appeal, 
and.that the amount in dispute is sufficient to give this 
Court jurisdiction. 

Mussina v. Cavazos, 20 How., 289. 
Ex parte B. & O. R. R. Co., 106 U.S., 5. 
In re Burdette, 127 U. S., 771. 


13 
Second. 


The petitioner is not entitled to a mandamus, in this case, 
unless the order of May 26th, 1888, standing alone, as it 
does, is a final decree, in the suit, within the meaning of section 
692 of the Revised Statutes, by which the rights of the petitioner 
are wmjuriously affected, and it appears that the amount in 
dispute exceeds the sum or value of five thousand dollars, 
exclusive of costs. 


1. Congress intended that a case should not be divided 
up into a plurality of appeals. 
The Palmyra, 10 Wheaton, 502. 
Forgay v. Conrad, 6 How., 205. 
Beebe v. Russell, 19 How., 286. 
Humiston v. Stainthorp, 2 Wall., 106. 


Interlocutory orders, made in the progress of a suit, 
can come here only through, and upon, an appeal from 
a final decree. 

Railroad Co. v. Soutter, 2 Wall., 521. 
Ex parte Jordan, 94 U. S., 252. 


Where a matter distinct from the general subject of 
litigation, arises in the progress of a suit in equity, the 
jurisdiction of this Court can be invoked only after a 
final decision and settlement of the right or claim in- 
volved, and the proceedings in relation thereto are ended. 

Thus, a purchaser at a foreclosure sale may appeal from 
a decree affecting his interest, but only after the proceed- 
ings for the sale, under the original decree, are ended, 
and from the last decree which the Court can make in 
the case, and which dismisses the parties from further 
attendance upon the Court for any purpose connected 
with the action. 

Blossom v. R. R. Co., 1 Wall., 655. 
Butterfield v. Usher, 91 U. S., 248. 
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So, an appeal from orders allowing costs and expenses 
to a party suing on behalf of a trust fund, was sustained 
by this Court only upon the ground that the orders were a 
final determination of the particular matters involved,and 
directed the payment of the money out of the funds in 
the hands of the receiver. | 

Trustees v. Greenough, 105 U. S., 531. 


So, also, where an appeal.was taken from a decree, in 
a foreclosure suit, ascertaining and fixing the amount of 
compensation to be paid to the trustees, under the mort- 
gage, from and out of the fund realized from the sale of 
the mortgaged property, the Court sustained the appeal, 
because the decree was a final decision and settlement of 
the right or claim involved. 

Williams v. Morgan, 111 U. S., 684. 


So, it would seem, also, where complaint is made of 
orders in the progress of a foreclosure suit, authorizing 
the issue of receivers’ certificates, the parties who may be 
affected can appeal only after and from a final decree of 
distribution, in the cause, finding the amounts due upon 
such certificates, and directing their payment out of the 
proceeds of sale of the mortgage property. 

Ex parte Jordan, 94 U.S., 251. 

Wallace v. Loomis, 97 U. S., 146. 

Miltenberger v. Railway Co., 106 U. S., 286. 

Union Trust Co. v. Ill. Midland Co., 117 U. S., 
434. 


A decree distributing the proceeds of sale under a 
decree of foreclosure is a final decree upon which an 
appeal lies to this Court, 

C. & V. R. R. Co. v. Fosdick, 106 U. S., 84. 


2. The limitation of the right of appeal to cases where 
the matter in dispute exceeds the sum or value of $5,000, 
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“draws the boundary line of jurisdiction, and it is to be 
construed with strictness and ‘rigor.” 
Elgin v. Marshall, 106 U. S., 580. 
Farmers’ Loan and Trust Co. v. Waterman, 106 
U.S., 270. 


Third. 


It doth not appear that the order of May 26th, 1888, affects, 
or will affect, the rights or interests of the petitioner, or those 
whom, in equity, tt represents, to an amount sufficient to give 
this Court jurisdiction, or to any amount, and no appeal 
therefrom is, therefore, allowable. 


1. The order is an administrative order for the preser- 
vation of the property as a trust fund for those entitled 
to it, and the maintenance of the railroad, and its 
structures, in a safe and proper condition to serve the 
public. (Wallace v. Loomis, 97 U.S., 146; Union Trust 
Co. v. Ill. Midland Co., 117 U. S., 456.) 


No foundation for any claims, adverse to the mortgage 
creditors, and their rights, can exist until certificates are 
issued under the order, and, as no certificates have. been 
issued, there would seem to be no ground upon which it 
can be said that those creditors have been, or are, sub- 
jected to injury, or prejudice, by reason of the order. 

It would appear impossible to tell, judicially, what 
amount of certificates the receivers will be able to issue, 
and, therefore, what interests, adverse to those of the 
mortgage bondholders, will or may arise under the order, 
or the amount and extent in money of such interests. 


In the present situation of the matter, it may be also 
observed, in this connection, there would seem to be no | 
parties who could be designated as proper appellees in 
any appeal from the order in controversy. 
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The petition for appeal asks that citations of appeal 
may be directed to Morgan’s Louisiana and Texas Rail- 
road and Steamship Company, the Texas Central Rail- 
way Company, and the Metropolitan Trust Company of 
New York. (Petition, Exhibit “A,” p. 12.) 

It is not perceived, however, that these companies can 
be said to be parties to the decree, in interest adverse to 
the interest of the petitioner, or its constituent bond- 
holders, or that they would be properly appellees in an 
appeal from the order, if such an appeal were allowable. 

The companies whom it is proposed to cite, as appel- 
lees, in an appeal from the present order, in fact, have 
no legal interest in maintaining the validity of the 
order. 

The receivers, of course, act as the representatives of 
the Court in all matters pertaining to the preservation 
of the property, and they are interested only in keeping 
the property so that it may be subjected to any decree 
that shall finally be rendered against it. 

It would appear, therefore, that the receivers could not 
be designated, as appellees, in an appeal from the present 
order. 

It seems clear, in fact, that the holders of certifi- 
cates, issued under the order, would be alone interested 
in maintaining its validity, and that they would be the 
proper parties to be cited as appellees, in any appeal by 
the mortgage bondholders from any final decree, which 
should allow the payment of their respective claims by 
preference out of the proceeds of a sale of the property. 


2. If receivers’ certificates had been issued, under the 
order in controversy, it would be impossible, we suppose, 
to tell whether the mortgage creditors would be injuri- 
ously affected, and, if so, to what sum or amount, by rea- 
son of the order, and the action of the receivers under it, 
until the fund for distribution should be ascertained, the 
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amounts of the claims of the respective holders of such 
certificates to priority of lien upon the fund determined, 
and the results of a final decree of distribution known. 

In the end, it might well appear that the amount or 
sum involved in any dispute between the bondholders 
and the several and respective holders of the receivers’ 
certificates, as to the lien of the certificates upon the trust 
fund, was less than the sum necessary to give this Court 
jurisdiction of the controversy. 

The object of a decree for foreclosure is a sale of the 
property in order that the proceeds may be applied to 
the debt; and if the mortgage bondholders, in this case, 
should be able in the end to make their debt, by a sale, 
under the foreclosure decree, it seems that they would 
have no legal ground of complaint against the action of 
the Court in authorizing the issue of receivers’ certifi- 
cates, or against any decree which should finally give 
such certificates priority to other liens. 

At all events, it does not appear now that the peti- 
tioner, and the creditors secured by the mortgages it 
represents, have any such interest, in the matter involved 
in the present order, as would entitle them, in any view, 
to invoke the jurisdiction of this Court by appeal-from 
the order. | 


Fowrth. 


The order of May 26th, 1888, as it stands, is an adminis- 
trative order, relating to a matter within the domain of the 
discretion of the Circuit Court, with which this Court will not 
interfere, and it is not, therefore, the subject of an appeal to 
this Court. | 


1. The question presented is as to the legal nature and 


_ character of the order, standing alone, as it does, and 


before and without confirmation by any adjudication of 
the Circuit Court, recognizing loans made under it, and 
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giving them priority of lien in the distribution of the 
trust funds. 


That the order, in its present situation and relation, is 
to be deemed an administrative order, not involving the 
exercise of what this Court has called “judicial judgment,” 
and not impugnable for what has been termed “judicial 
error,” appears to follow from the juridical character of 
the protective powers of Courts of Chancery in the case 
of trust funds, the nature and objects of such orders, as 
well as from what this Court has said, on several occasions, 
touching the power of Courts of Equity, by such orders, 
to preserve such property when in its hands as a trust 
fund. 


The protective and administrative functions of Courts 
of Chancery are as old as those Courts themselves. 

(1 Spence’s Equitable Jurisdiction of the Court of 
Chancery, 377-381 ; additional note to chapter 6, where 
the author speaks of the “protective and administrative 
functions of the Court, as for securing the property in 
dispute, for receivers, for the payment of money into 
Court, for references for the letting and management of 
trust estates, for guardians, and for allowances for main- 
tenance,” &c.) 


The Circuit Court, in making the present order, was 
plainly occupied with the business of providing the ways 
and means for the preservation of the property, and was 
not engaged in adjudicating the rights of any parties to 
the suit. 

The order determines that it is necessary to borrow 
moneys to preserve the property, and that to obtain the 
loans it is necessary to give them a paramount lien on 
the trust fund. 


The power to give priority of lien to the receivers’ 


certificates, in such a case, is only a necessary means of 
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enabling the Court to procure the money, and of ena- 
bling it to preserve and protect the property. 

Without that power, the power of the Court to pre- 
serve and protect the property would be nugatory and 
incapable of execution. 

The Circuit Court, therefore, in giving the receivers’ 
certificates priority of lien on the trust fund, was, in 
fact, in the use and exercise only of the administrative 
functions vested in it by law for the preservation, pro- 
tection and management of the property in its custody. 


The order, indeed, relates only to the business which 
the Court is obliged to carry on, through its officers, in 
the performance of its duty to take care of.and manage 
the property, pending the litigation, and it would cer- 
tainly seem that the Court must be entitled to exercise 
its discretion in the conduct of such business, if such a 
thing as discretion is to exist in an inferior Court 
at all. 


The property is not brought into the Appellate Court 
by the appeal from the existing decree of forclosure, and 
the Circuit Court has still upon it the duty, and must 
exercise the power, to preserve the property. (Bronson 
v. La Crosse R. R., (1 Wall., 410.) 


In a foreclosure suit, until the litigation is ended, it 
does not appear that there must be a sale, or even that 
the plaintiff is entitled to a sale. (Kountze v. Omaha 
Hotel Co., 107 U. S., 393.) 

In the meantime, however, it is the duty af the Court 
to “make such repairs as are necessary to keep the road 
in a safe and proper condition to serve the public.” 
(Blatchford, J.,in Union Trust Co., v. Ill. Midland (Co., 


‘117 U.S, 456.) 


Obviously, it would be impracticable for the Circuit 
Court to perform its duty in that regard, if its orders for 
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, the preservation of the property could be rendered inop- 
erative, as soon as made, by supersedeas appeals. 


The practical effect of such a system would be to 
“paralyze the arm of the Court in the discharge of its 
duty,” and deprive the property of that protection which 
it requires in its present predicament. 


2. The views thus expressed as to the purely adminis- 
trative character of the order of May 26th, 1888, as it 
stands, are in conformity, as we suppose, to the doctrines 
upon this subject, stated by Mr. Justice Bradley, speak- 
ing for the Court, in the leading case of Wallace v. 
Loomis (97 U. S., 146), and further expounded by Mr. 
Justice Blatchford» in Union Trust Company v. Illinois 
Midland. Company (117 U. S., 455, 456.) : 


The language of Mr. Justice Bradley, in the former 
case, and quoted with approval in the latter case, is as 
follows: 


“ The power of a Court of Equity to appoint managing 
receivers of such property as a railroad, when taken 
under its charge as a trust fund for the payment of 
incumbrances, and to authorize such receivers to raise 
money’ necessary for the preservation and management 
of the property, and make the same chargeable as a lien 
thereon for its re ent, cannot, at this day, be seri- 
ously disputed. It is a part of that jurisdiction, always 
exercised by the Court, by which it is its duty to pre- 
serve and protect the trust fund in its hands. It is 
undoubtedly, a power to be exercised with great caution, 
and, if ble, with the consent or acquiescence of the 
parties interested .in the fund.” 


The power of a Court of Equity, in the case of property 
of the character, and in the predicament, described, to bor- 
row money for the preservation of the property, and 
make the loans a paramount lien thereon, seems here to 
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be plainly included in the protective and administrative 
functions of the Court, and embraced by the same juris- 
diction as its power to appoint managing receivers of 
such property, which is understood to belong to the 
discretion of the Court having the custody of the trust 
fund. 

That consent is desirable, where the power is exercised, 
indicates that it cannot be deemed a part of the general 
jurisdiction of the Court, for judicial power, where it 
may be lawfully exercised, is exerted independently of 
and without regard to the consent of the parties. 

This is the very essence of judicial power. 


3. The case, however, is different, when such an order 
has been executed, and claims arising upon the re 
ceivers’ certificates, issued under it, are presented for 
allowance against the property, with priority of lien 
over the mortgage bonds, and the Court is required to 
adjudicate the right of the parties before it to the payment 
of their claims by preference out of the ——— of the 
sale of the property. 


The adjudication of the Court with respect to the rela- 
tive priorities and equities among the lien-claimants 
upon the trust fund, for the purposes of the distribution 
of that fund, is a judicial decree, and when final, a final 
decree, which becomes the lawful subject of appeal to 
this Court, if the amount in dispute is sufficient to give 
it jurisdiction of the controversy between the parties. 

Such a decree, for the first time, and finally, decides the 
title and right to the property in dispute, between those 
who have made themselves parties to the suit, and is a 
“final ” decree within the letter of the rule in the case 
of Forgay v. Conrad (6 How., 204). 


The administrative power of the Court as to the matters 
decreed in the order, ends when it has passed the order, 
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and its judicial power begins when it proceeds to deter- 
mine the claims of the respective holders of the receivers’ 
certificates, and adjudicate their right to payment out of 
the proceeds of sale, before the mortgage bonds. 


3. It is, therefore, respectfully submitted that the order 


in controversy, standing, as it does, alone, is an admin- . 


istrative order, which is not subject to the revisory power 
of this Court, and that it cannot be brought within the 
judicial cognizance of this Court, at the instance of the 
petitioner, until and unless confirmed by a final decree 
of distribution, recognizing the loans, made under it, as 
a paramount lien on the trust fund, and the petitioner 
is allowed an appeal to this Court from such final decree. 


Fifth. 


The order of May 26th, 1888, is not final in the sense of 
that word in us relation to appeals, and is strictly an iter- 
locutory order, in the cause, and not a final decree, therein, 
from which an appeal lies to this Court. 


1. No decree can amount to a “final” decree upon 
which an appeal lies to this Court, unless it is a final 
judicial determination of the merits of the case, or of the 
matter gmbraced by the decree, terminating the litigation 
between the parties, and leaving nothing to be done but 
to carry what has been decreed into execution. 

This is the principle of the earlier, as well as the late, 
decisions of this Court upon the subject. 


The early decisions were cited and affirmed by the 
Court in its opinion in Humiston v. Stainthorp, (2 Wall., 
106,) delivered by Mr. Justice Nelson. 

It was, in that case, decided in 1864, that the Court 
reaffirmed its decision, in Barnard v. Gibson, (7 How., 
650,) in 1848, that a decree, in a patent cause, for a per- 
petual injunction, and a reference to a Master to take an 
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23 
account of profits, is not a final decree from which an 
appeal lies to this Court. 

Mr. Justice McLean, in his opinion in the latter case, 
distinguished such a decree from the decree in Forgay v. 
Conrad, decided the year before, upon the ground mainly 
that, although the injunction was made perpetual, the 
damages by reason of the infringement remained to be 
determined and settled by the Court. 


The later cases have adhered to the rule that a decree 
cannot be said to be final until the Court has completed 
its adjudication of the cause, or the distinct matter 
involved, leaving nothing to be done that is not minis- 
terial, and that if anything judicial is left for the Court, 
the decree is not final, so as to authorize an appeal. 


Thus, in R. R. Co. v. Swasey (23 Wall., 405), the decree 
declared that certain property was subject to a lien, 
enforceable by a sale, if payment of the debt was not 
made, and the Master was directed to state an account 
of the debt and the property affected by the lien. As 
those matters remained to be settled before the litigation 
could be said to be at an end, the Court held that the 
decree was an interlocutory, and not a final, decree. 

So, in Butterfield vy. Usher (91 U.S. 248), it was held 
that a purchaser at a sale, under a decree in equity, can- 
not appeal to this Court until the proceedings for the 
sale under the original decree are ended. 

The Chief Justice, in that case, explained the decision 
of the Court in Blossom v. R. R. Co., (1 Wall., 655; 3 
Wall., 196) by saying: 


“The decree against Blossom was the last which the 
Court could make in the case. It ended the proceed- 
ings, and dismissed the parties from further attendance 
upon the Court for any purposes connected with the 
action.” 
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So, in Grant v. Phenix Ins. Co. (106 U. S., 431), a 
decree which adjudged the title of the appellee to a 
debt, secured by deeds of trust, and referred the case to 
an Auditor to ascertain the amount due upon the debt, 
the amount due judgmentand lien creditors, and the exist- 
ence and priority of liens, and the claims for taxes, was 
decided to be an interlocutory, and not a final, decree. 

The late Chief Justice there observed that the Court 
only followed the principle acted on in its early decis- 
ions on the subject of final decrees. 

The rule was again stated, in the same way, at. the 
the same term, in Bostwick v. Brinkerhoof, (106 U. S., 4.) 

So, in Green v. Fisk (103 U.8., 518), a decree for parti- 
tion, which referred the case to a Master to proceed to 
partition under the direction of the Court, was held to 
be only an interlocutory decree. 


The Court, speaking by the late Chief Justice, there 
said : 


“A decree cannot be said to be final until the Court 
has completed its adjudication of the cause. * * * 
In foreclosure suits it has been held that a decree which 
settles all the rights of the parties and leaves nothing to be 
done but to seake a sale and pay over the proceeds is a 
final decree for the purpose of an appeal. The reason is 
that in such a case the sale is simply the execution of 
the decree of the Court, and simply enforces the rights 
of the parties. Here, however, such is not the case, 
because still the Court must act judicially in making 
the partition. What remains to be done is not minis- 
terial, but judicial.” 


The long-standing rule was again stated and applied 
in the recent cases of Parsons v. Robinson, (122 U.S., 115,) 
and Railway Co. v. Simmons, (123 U.S., 54.) 

The late Chief Justice, in the latter case, said: 


“The right of the junior mortgagee to redeem the 
prior mortgage has been established, but the amount he 
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must pay has not been determined. The validity of his 
lien has been declared, but what the amount is has not 
been fixed. His right to a sale of the mortgaged prop- 
erty in case the debt is not paid has been settled, but a 
sale cannot be made until a further order to that effect 
is entered. The litigation has not been ended; the terms 
of the redemption have not been fixed, and the fore- 
ang sale awaits the further judicial action of the 
urt.” 


2. It is respectfully submitted, upon these authorities, 
that the present order of the Circuit Court is an inter- 
locutory order; and that there can be no final decree, in 
the cause, as to the matters, involved in the order, which 
can be brought here by the petitioner, until the Court, 
in the end, shall finally settle and determine the claims 
of the respective holders of the receivers’ certificates, and 
the amounts thereof, and finally adjudge and order their 
payment from and out of the trust fund, before the mort- 
gage bonds. : 

This it can only do by its final decree of distribution, 
in the cause, from which the petitioner will be entitled 
to appeal, if the amounts of the claims, arising upon the 
receivers’ certificates, allowed with priority against the 
proceeds of sale, shall be sufficient to give this Court 
jurisdiction, and the mortgage bondholders are injuri- 
ously affected by such decree. 

It may transpire, as we have said, that the, mortgage 
bondholders are not prejudiced, or affected, in any man- 
ner, by the receivers’ certificates, or the claims founded 
thereon; and in that case they would have no right or 
occasion to appeal from the decree of distribution. 

They would be entitled, in any event, only to the pay- 
ment of their bonds—nothing more. 


If the Court should finally adjudge that the receivers’ 
certificates, issued under the order, are entitled to be 
paid, with priority, it would still have to determine 
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whether each one of the claimants has a claim which is _ 


entitled to be paid in that manner. 

In determining this question, each claim will depend, 
in the end, upon its own facts, to be ascertained by the 
Court on final hearing; and a recovery by one claimant 
will not necessarily involve a recovery by another. 

The mortgage bondholders will have the right to con- 
test each claim separately upon its merits. 

At the final hearing of the claims against the property, 
the petitioner and its mortgage bondholders may contest 
the power of the Court to make the present order, and 
the validity, effect, necessity, and amount of the receivers’ 
certificates, and the Court will have the right to deter- 
mine those questions finally when it comes to make its 
decree of distribution. 

Where the trustee of the bondholders, in a foreclosure 
suit, consents to or acquiesces in an order of the Court 
making the receivers’ certificates a first lien on the prop- 
erty, the bondholders may not be able afterwards to deny 
the power of the Court to act in making the order, so far 
as the interests of third parties acting on the faith of the 
order might be affected. (Wallace v. Loomis, 97 U.S., 
163; Union Trust Co. v. Ill. Midland Co., 117 U. S., 455; 
Humphreys v. Allen, 101 IIl., 500.) 

‘But where the mortgage trustee has not consented to 
the order, and has formally denied, as in this case, the 
power of the Court to act in making it, we apprehend, 
_. the bondholders are not precluded from afterwards con- 
testing the validity and effect of the receivers’ certificates 
as a charge upon the property, superior to the lien created 
by the first mortgages, and the Court must adjudicate 
those questions, when presented for determination, before 
making its final decree of distribution. — 

It is well settled that receivers’ certificates are not-ne- 
gotiable instruments, and that purchasers of such secur- 
ities are bound to take notice of the orders, under which 
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they were issued, and the records of the Court with re- 
gard to them, which are always accessible to lenders and 
subsequent holders. (Stanton v. A. & C. R. R. Co, 2 
Woods, 506, 512; approved, Union Trust Co. v. Ill. Mid- 
land Co., 117 U. S., 456, 461; Swann v. Wright’s Exec- 
utor, 110 U. S., 599; Turner v. R. R. Co., 95 Il, 134; 
Beach on Receivers, Sec. 396. et seq.) 


The Court must judicially determine, in each case, on 
the final hearing as to the claims presented for allowance 
against the trust fund, and when questions upon the 
validity and merits of such an order for the issuing of 
receivers’ certificates are sought to be litigated, whether 
the mortgage trustee and the bondholders have so con- 
sented to or acquiesced in the order as to be precluded 
in equity from contesting the right of the certificate hold- 
ers to the payment of their claims, with priority, out of 
the proceeds of the sale of the property. 


Clearly, therefore, what remains to be done, by the 
Circuit Court, is not ministerial, but judicial, and that 
until the claims of the respective holders of the receivers’ 
certificates are finally settled and determined, and the 
trust fund is ordered to be distributed according to such 


determination, the Court has not completed its adjudi- . 


cation of the matters involved in the present order, and 
of the rights of the parties in controversy in respect 
thereto. 

Siath. 


It would appear to be settled by adjudication and practice 
that an order, in a foreclosure suit, for the issuing of receivers’ 
certificates, the same to be a first lien on the property, 18 an 
iuterlocutory order, which can be brought here only by an 
appeal from a final decree of distribution. 


Ex parte Jordan (94 U. S,, 252) was an application for 
a mandamus to the Circuit Court of the United States for 
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the Southern District of New York to compel the allow- 
ance of an appeal, to certain intervening bondholders, in 
a foreclosure suit, from a decree of sale and distribution 
in the cause, directing the proceeds of the sale of the 
propérty to be applied, in part, to the payment of certain 
receivers’ certificates, issued under previous orders of the 
Court, making the certificates a first lien on the property, 
by which the parties claimed to be aggrieved. 

The Court awarded the writ; designating the orders 
as to the receivers’ certificates, and the other orders, com- 
plained of by the petitioners, as “interlocutory orders,” 
and holding that the appeal had been properly prayed 
for euly from the decree of distribution, as the “ final 
decree.” 

The late Chief Justice said : 


“While complaint is made of interlocutory orders 
entered in the progress of the cause, the appeal lies and 
was issued only from the final decree. “Whatever comes 
here comes through such an appeal.” 


In Wallace v. Loomis (97 U.S. 159) the appeal which 
brought the case to this Court was from a final decree of 
foreclosure and sale, which adjudged the payment of 
certain receivers’ certificates, issued under a previous 
order of the Court, out of the proceeds to arise from the 
sales, with priority. 

There was no appeal taken from the order authorizing 
the receivers to raise money by loan, and declaring that 
such loan should be a first mortgage on the property, 
. payable before the first mortgage bonds. 

The Court examined that order as an interlocutory 
order, which was brought here by the appeal from the 
the fina] decree of sale and distribution. 


In the case of Union Trust Co. v. Ill. Midland Co., (117 
U.S., 451,) the appeals on the part of the bondholders 
were taken from the decree of the Circuit Court, confirm- 
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ing the report of the commissioner appointed to inves- 
tigate and report as to the receivers’ certificates, and 
their liens on the property, and making specific adjudica- 
tions as to the validity and status of eighteen different 
series of receivers’ certificates, &c., and from the final 
decree of the Court, which disposed of the questions liti- 
gated, and provided for a sale of the mortgaged property 
and the distribution of the proceeds. 

Appeals were also taken from the final decree of sale 
and distribution by holders of certain receivers’ certifi- 
cates. s 
The Court, upon these appeals, determined the con- 
troversy as to the receivers’ certificates. 


Seventh. 
The mandamus asked for should be denied. 
J. HuBLEY AsHTOoN, 


Of Counsel for the Respondents. 


